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| HE LEGAL ADVISER
DEPARTMENT OF STATE
WASHINGTON

February 2, 2002

MEMORANDUM
TO: Counsel to the President
FROM: William H. Tatc, v &7 _= -

SUBJECT: Comments on Your Paper on the Geneva Convention

The paper should make clear that the iassua for

decision %wwmmmm
apply to the conflict in Afghanistan in which U.S. armed
forces are engaged. The President sheuld know that a
decision thac the Conventions do apply is consistent with
the plain language of the Conventions and the unvaried
practice of the United States in introducing its forces

into conflict over fifty years. It is consistent wich the
advice of DOS lawyers and, as far as is known, the position
of every other party to the Conventions. It is consistent
with UN Security Council Reaolution 1193 affirming that

*All parties to the conflict (in Afghanistan) are bound to
 comply with their obligations under international
humanitarian law and in particular the Geneva Conventions

_.* It is not inconsistent with the DOJ cpinion that the -
Conventions generally do not apply to our world-wide effort
ro combat terrorism and to bring al Qaeda wembera to

 Juatice- -

From a poliey standpoint., a decimion that the
Conventions apply provides the best legal basis for
treating the al Qaeda and Taliban detainees in the wvay we
intend to treat them. It demonstrates that the United
States bases its conduct not just on its policy preferences
but on ita international legal obligations. Agreement by
all lawyers that the War Crimes Act does not apply to our
conduct means that the risk of prosecution under that
statute is negligible. Any swall benefit from reducing it
further will be purchased at the expense of the men and
vomen in our armed forces that we send into combat. A
decizjon thar the Conventions do not apply to the conflict
in Afghanistan in which our armed forces are engaged
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Status of Legal Discussions ¢
Application of Geneva Convention to
' Talfban and 3l Qacda

| onclusion re War Cri Act Liabili »

apply to any mﬁumtt:kcgbyu.s. officials with respiuctm al Queda or Taliban w
detainees. ' Y e

v | Dmlnwymhaveuncludedasmanetoflawmatuurconﬂlctmmﬂquda,
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ess of where it is carried out, ismot covered by GPW. Lawyers from DOD,

support conclusion. L
n DD?ﬂDgFWHG nnt:‘él‘jl’whwym belicve that this conclusion is degirable

further believe that this conclusionis
: i ; rdwide conflict
: - i ecause it cmphasizes thit the wo ‘
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DO lawyers believe thatitis desirable to 2dhere to the President’s determination of | 0~=X-
January 18 that GPW does nat apply te our conflict with the Taliban m order 10 R SV
provide the best passible level of protection against misapplication of the War Crimes | #tla crmer
Act, OVP, DOD and WHC lawyers 2gree that the President’s January 18

determination provides the best possible level of pratection.

. PQW Status

The lawyers involved all agree that al Qaeda or Taliban soldiers are presumptively
not POWS, consistent with the President’s determination of January 18.

. Furher Smg;ing

DOJ, WHC, and OVP lawyers believe andﬂ-ﬁwm& | = \_---1-7:"'
that a] Qaeda and Taliban soldiers who comne vnder U 3. r.-ontml are not entitled to ;:.‘:4:‘..-'3

<Y eve tat noo- statas e o
anypﬁsanudemindnotmhcm appmpnat:umd:dmfnrddmnon. g
because he is 4 Jow Jevel recruit who poscs no continuing tireat ind who bas no
relevant information. -
pOD, JCS and DOS lawyers believe that, in the unlikely event that “doubt should
arise” as to whether 3 particular deuinee does not qualify for POW starus, we should
be prepared to offer additional screcning on a case-by-¢ase basis, either pursuant 1o
Article 5 of GPW (wo the exteat the convention applies) or consistens with gmicle 5 .

(to the extent it daes not).[Tae NaF—d o Koot etolond #a | Cmefar
¥ x .

,',ﬂ.-r#-u:-hr—ﬂ

6. CLA Jssues
B The lawyess involved all agres that the CIA is bound by the same legal restrictions as "?/

the UJ.S. military.

They further agroe that the CTA enjoys the same high level of protection from lability
underﬂmWIrCrimﬂAﬂﬂtheU.S. i . )

CIA lawyers belicve that, to the extent that GPW's protections do not apply as
maer of law but those protections are applicd as a matter of policy, it is desirable to
circumscribe that policy so as to limit its application to the CIA. The other lawycrs
involved did not disagree with or object to CIA's view. _

4.....!.141-43
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. ‘ e DOS lawyers believe this conclusion is desirable from a
‘domestic and intermational law standpoint because it
provides the best legal basis for our .intended treatment
of the detainees and strengthens the Geneva Convention

protections of our forces in Afghanistan and other
- -, -—-conflicts.

» DOS lawyers fuxther believe this conclusion is

.. appropriate for policy reagons because it emphasizes that
even in a new sort of conflict the United States bases
its conduct on its internmational treaty obligations and
the rule of law, not just on it& policy preferences.

i
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(1) The following discussion addresses the requirements of interational law, as
perteios tthe Armed Forces ctf the United States, as interprated by the United Stares.
it ekt e apparent in other sections of ihis analysig, other nations and international
N R yaay take & mOTE Testrictive view, which may affect our policy analysis and thus is

(U} The laws of war contain shligations relevant to the issue of intermgation
techniques and muethods. Tt should be noted, however, that it is the position of the U.S.
Goveroment that none of the provisions of the Geneva Conventinp Relative to the
Treatment of Prisoners of War of Angust 12, 1949 (Third Geneva Convention) apply to
al Qaida detainees because, inter alia, 3 Qaida is not a High Contracting Party to the
Canvention.! As to the Taliban, the U.S. position is that the provisions af Geneva apply
to oux present conflict with the Taliben, but that Taliban detainees do not qualify as
prisonexs of war under Article 4 of the Geneva Convention? The Department of Justice
hag opined that the Geneva Convention Relative to the Protection of Civilian Personnel in
time of War (Fourth Geueve Convention) does not apply to uplawful combatants.

B.  The 1994 Convention Agaiust Torfure

(U) The United Statcs" primary obligation concerning torture and related
practices dexives fror the Convention Against Torture and Other Cruel, Inhuman, or
Dagrading Treataent or Punishment (commonly referred 1o as “the Torture
Convention™). The Unijted States ratified the Convention inn 1994, but did so witha
varirty of Reservations and Understandings, '

{I7) Axticle 1 of the Convention defines the term “tornue” for pimpose of the
treaty.’ The United States conditioned its ratification of the treaty on an understanding
that: :

...in order to copstitute torture, a0 act must be specifically tended o

inflict severe physical or mental pain or suffering aod that mental pam or

Anticls I provides: “For the puxpascs of this Conrvention, the teom ‘tarmn:” meaas say act by which
ﬁﬁp@ormﬁ:ﬁmwhuﬂm@ﬁalmmﬂhhﬁﬁmﬂyhﬁmﬂmnpmmhmhw
H&MMWUIWWMMMACWMMMFMN}MMD{Hﬂiﬂ'ﬂ
pezson bas conmnitted or it suspected of knving committed, nrﬁﬁnﬁdaﬁngqrmmgl_:m_ugn@xd
pesson, o for ary reasan based on diserimination of axry kind, when such pain or suffering i nflicted by or
nuhh:ﬁgdﬁﬂnufnrwiﬁthnMnrmqtﬁm:m:euhpuhlh:uﬁciﬂncﬁngmmaﬁcmlc?mq. It
do:snutinulud:pnhnrsyﬁuingnﬁsingmlyminh:muinnrimidmlnltuhwfulsamﬁm.

1
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saffering refers ©© mrolonged mental harm cansed by or reculting from (1)
. the tatentional nffiction of threatened infliction of severe physical pain ot

v

L ,"(Mmmendnﬁnisn'aﬁonurappﬁnﬁmmﬁﬂmed
oo administration of application, of mind altering substances or other
e calculated to disrupt profoundly the senses ox the personality;
N (3) the threat of imminent death; or (4) the threat that apother pexson will
imminently be subjected to d severe physical pain o suffering, or the
adinipistration of application of mind altering substances or ather )

procedures calcojated to disrupt profoendly the scpses of P

indicial and ather measures to picvent acts of torture in axiy ferritory

_ The U. 5. Govermment believed existing state mxud federal crimminal
Fulfill this obligation, and did not enact implementing legislation. .
Article 2 also provides that acts of torture. cannot be pustified on the grounds of exigent
cirumstances, such a3 <tpte of war or public emergeacy, or on orders from a superior
officer or public athority.> The United States did not have au Understanding ot
Reservation relating 1o {his provision. ‘

(U) Article 2 of the Convention requires the Parties to “rake eﬁ'ﬂuﬁw_lﬂgislaﬁvu,

(( Article3 of the Convention contains an ohligation not to expel, retum, ar
extradite A person fo another state where there ase cubstantial groumds”™ for believing that
the person would be in danger of being subjected to torture. The 1. S. understanding
relating to this article is that it only applies “if it is more Jikely than pot” that the person.
would be tortured. . : _ .

(U} Under Article 5, the Parties are obligated to establish jurisdiction over acts of
rarture when copmpitted m any territory under its jurisdiction or oz bosrd a ship or ‘
pircraft registered in that state or by its nationals wherever copumuited. The “special
-maritime and terriorial jurisdiction of the United States™ imder 18 11.5.C. § 7 satishes the
1. 8, obligation o establish jorisdiction over torhire committed in territocy voder ULS.
jurisdiction or O board a U.S. registered ship or sircraft. However, the additional
requixement of Article 5 conceming junisdicrion aver acts of torture by U.5. natiopals
syrherever committed” needed legislative imp]zmmtaﬁm:l. Chapter 1 13C of Title 18 of
the U.S. Code provides federal cnminal jurisdiction over an extraterritorial act OF
attemnpted act of torfre if the offender is 2 U.S. patiopal. The stahuie defines *forture”
songistent with the U.5. Understanding on Article 1 of the Torture Convention.

The United States {s obligated nnder Article 10 of the Copvention to ensire
that lsw enforcement and cnilitary personnel involved in interrogrtions ars educated smd

:nformed regarding the prohibition against torture. Under Atticle 11, systematic reviews
of interrogation rules, methods, and practices are also required.

e ——
<) 1B8USC.§2340 eracks this langusge. For 2 futhet &cevssion of the US- dings and
reservations, see the Tnitial Report of the .5, 1o the UK. Connmittoe AgRinsT T orre, dated-October 15,

1999,
5 () But see disoussion 10 the crntyary At the Doestic Law scnﬁnﬂmﬂmnac:sﬁtYdEMSm
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m). n dﬂﬁm o torture, the Cogvention Prﬂhlbi.tﬁ Emn:l, inhmen md d!.'gmding

i oo oy wyrithin tevritorics under 2 Party’s jurisdiction (Art 16). Primarily
y grading treatment” was vague and amb_iguuua_, the

i such th n
Jiisbiment prohibited by the 5 g% and 14™ Amendments io the
‘digcnssion infra, in the Domestic Law section).

| J s, tho obligarions under the Torture Convention apply to the
Han of unlawful combatant detainees, but the Toxture Convention prohibits - .
Wy iz ded in the 11.S, Understanding, andpmbibits“qunl,inhlmm,md fPQ
;5{'1? it and punishment” only to the extent of the T.S. Reservation relating .
fd‘ W Inl 3

an An additional treaty 10 wIﬁchtheUrﬁtndStatcsisaputyisthahitemaﬁnnal
* : Covenant on Political and Civil Rights, ratified by the United Stares in 1992, Artticle 7 of

{his weaty provides that “No one shall be subjected to torturs of 10 croel, minyman or

ing treatment or punishment.” The Ubited States™ mfification of the Covenant wag

subject to 2 Reservation that ~she United States considers itse)f bound by Asticle 7 only to
the extent that cruel, mhuman, oc degrading treatment or punishouent medns the cruel end
umusyal treatment or pupishment probibited by the Fifth, Eighth, and/or Fourteenth
Amendments to the Constitution of the United Statess.” Under this treaty. a “Hnnxn
Rights Comuuittee™ may, with the consent of the Party in question, consider allegations
that such Party is not fulfilling its obligations under the Covenant. The Unmnitca States has,
maitained consistently that the Covenant does not apphy cutside the {nited States or its
special maritime and territarial furisdiction, and that it does not apply to operations of the
military during an intemational armed conflict, :

C. Cnstomary Internationsl Law

The Department of Justice bas concluded that costomary intrmational Jaes
cannot hind the Executive Branch umder the Constitntion, becanse 1t 1s not federal tawe.®
In parficular, the Department of Yustice has opined that “under clear Supreme Court
precedent, ary presidential decision in the cuurent conflict concerning The detention mud
trial of al-Qaida or Talibag militia prisoher=s wanld constitufe a “controlling” Executive
act that would iqmediately and completely override any customaary iptemational Trw™.”

*n Memnrimdum datrd January 72, 2002, Re: Application of Traaties and Laws to al-Qalda and Taliban

Detainess at 31. . )
1ty Memorandum dated Yapmary 22, 2002, Re: Applicadon of Treaties and Laws 1o al-Qaida and Taliban

Daiainess at 35;

SECRET/NOFORN
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[[I. Domestic Law

>

Federal Criminal Law

1. Torture Statute

() 18USLC 2340 defines as torhure any "act committed by a person acting

. under the color of law specifically infended 1o inflict severe physical or mental pam...."
The intent required is the mtent to inflict severe physical or mental pain. 13U.B.C. §
33404 requircs that the offense ocour “outzide the Umited States”. Jimisdiction over the
offense extends to any pational of the United States ox any alleged offender present in the
United States, 20d could, thexefore, reach military members, civilian employees of the
United States, or confractor employecs.? The “United Stages” is defined 1o include all
areas wnder the jurisdiction of the United States, inclading the special maritoe and
territorial jurisdiction (SMTJ) of the Ugited States. SMTY is a statutory creation’ that
extends the criminal jurisdiction of the United States for designated crires to "
areas.® The effect is to grant fodernl cout criminal jurisdiction. for the specifically
jdentified crimes. ‘

(1) Guaptanamo Bay Maval Station (GTMO) is included within the definition of

the special marune and territorial juxisdiction of the nited States, and accordingly, is

ithin the United States for purposes of § 2340 Thus, the Torture Stature does pot apply
to the candact of U.S. persounel at GTMO. That GTMO is within the SMTIJ of the
United States is manifested by the prosecution of civiliar dependents and employerss
fiving in GTMO in Federal District Courts based on SMT] jurisdiction and Department
of Tustice opinion’' and the clear intention of Congress as reflected i the 2001
amandment to the SMTT. The 1ISA Patriot Act (2001) anended § 7 1o add subsection. 9,
which provides: ' .

“\With respect to offenses comumitted by or agaist national of the United States
as fhat term is used in section 101 of the Immigration and Nationality Act—

' (1) Secriom 2340A provides, \Whpever oulside the United Sutes cOUEDItS OF atteampts T COMMTIT Torhumc
shall be ford ar imprisoned...” (craphasis added).

(7} 18 USC § 7, “Specinl mnriﬁnﬂnndmimﬁnljmihdinﬁmufmﬂnimdSmﬁ“ jnclndes any bads
umdet the exchusive pr coprucrent jurisdiction of 1b& United States.

W (1)) Scveral paragawpbs 5 18 USC §7 are relevant 1o the issuc aChand, Paragraph 7(3) provides: [SMTY
inclodea:] "Axy lands rescrved ox acquired for the 188 pf the United States, nd under the exchosive ar
concwrent purisdiction thereof, or ANY piace...” Prragraph 7(7) provides: [SMTY inclpdos:] “Auy place
oumide the jurisdiction of any sation 1o an offcnse by aregainst a pational of the Unifed States.” Smmilardy,
paragrphs 7(1) mad 7(5) extend SMT jurisdiction to, "dse bigh nens, any ofhor walrss withia the adroixalty
«od yooritioe: jurisdiction of the nited Stat=: and out of the jurisdiction of oy particuar state, and any
vessel belonging in whole o o part to the United States...” and o "a3y sircruft belonging in whole ar in

F.

past to the United Stares .. whil:sunhniz:nﬂiﬁnﬁighwerﬂmhighscm,ntmmymhﬂrwmﬁuﬁﬁdn _

the admEralfy md mantime jurisdiction of the Ulnived States md out of the jusisdiction of soy particular

Sede®.
1t an §0p.OLL 236 (1982). The iszue was fhe stams of GTMO for pUTposcs of & stamtc banning siot-
rochines on "amy lend where the {Jpfred States goveOTmen FXCITISCS & :ve pr congurrent jurisdictian”,

SECRET/NOFORN !
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(A)thnpmninuofthﬂdsmﬂiphmﬁc,mulu.miﬁmordhcrUnim
States Gavernment i3 waﬁﬁm‘mﬁ:migummdudhgmsbdldingg

. inupadiveofownuship.usadﬁtpmmofthnuuﬁssiumurmﬁﬂﬂ:mm
b,unimdsumepummd mignedmﬂmcmimimﬂmﬂtiﬁ-
Nothing in this paragraph shall be deeped o supexsede mytr:aty‘urintumﬁonnl
ent with which this paragraph conflicts. This paragraph does pot apply
with Tespect to an offense coomitted by a person desctibed in section 3261(z) of
thiis title.

(U) Any person who commits an exurmerated offense in a location that is

congidared within the special maritime and texritoriel jurisdiction is subject 1o the
jurisdiction of the United States.

(L) For the purposes of this discussion, it is assumed thet an intarogation done
for official purpases is under “color of law™ an that derginees are in DOD’s custody or
control. )

(U) Almhough Section 2340 does not apply to interogations at GIMO, it would -
apply o 17.S. operations outside U.S, jurisdiction, such a5 Afphanistan. The following
‘ analysis is relevant to such activities. - :

() To convict a defendant of torture, the prosecution must establish that= (1) the
torture oocured outside the United States; (2) the defendant acted under color of lawr; (3)
the victim was within the defendant’s custody or physical control; (4) the defendanar
specifically intended tn cause SEVETE physical or mental pain o guffering: and (5) thet the .
act inflicted severs physical or mental pain, or suffering, See also S. Exec. Rep. No. 101-
30, at 6 (1990). (‘For an actto be “tortare,” it must. ,.canLe SEVEIS pain and, suffering, and
be intended to cause severe pain and suffering ™) '

A rSpecifcally Intended”

(L9) To violate Section 73404, the statute requires that severe pain and suffering
must be inflicted with specific intent. See 18 U.5.C §2340(1). In oxdec for a defenrdant
to have acted with specific infent, be must have exprossly inteaded to achieve the
forbidden act. See United States v. Carter, 530 U.8. 255, 269 (2000); Black’s Law
Dictionary at 814 (7th ed. 1999) (defining specific intent as «[t]he intent to aceomplish
the precise criminal act that one is later charged'with"). For example, in Ratzlaf v. Unired
Srates, 51011.5, 135, 141 {1994), the state at jssue was construed to Tequire that the
defendant act with the "specific ntent o comumit the crime”, (Intcmmal quotation marks
and citation omitted). As a result, the defendant had to act with the express "nmrpose 1o -
disohey the law™ in ordex for the mens rea eloment to be satisfied. fbid. (Intemal

quotation marks and citztion omitted.)

SECRET/NOFORN
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Court has used the following

[A] pexson enterad a bank and took money frord a telier at gunpoint, ut
deliberately failed to make a quick gelaway from the bank in the hope of heing
arrested so that be would be returned to prison and treated for alcoholism.
'I'hpughtlﬁsd::fmaantknwringlymgagudinthmmts of using force and taking
money (satisfying *peneral inteat”), he did not intend permanently to deprive the
bark of its possession of the money (failing to satisfy mcpecifio mtent™).

Carter, 530 U.S. t 268 (citing | W. Lafave & A Scott, Substantive Criminal Law § 3.5,
at 315 (1986).

(U) As a theoretical matter, therefore, knowledge alone that a particnlar result is
certain to ocenr does not constitute specific intept. As the Supreme Couxt explained in
+he context of mumder, "the._.common Jaw of homicide distinguishes. . betweext 2 pFsom
who kmows that another pexson will be killed a5 a xesult of his conduct and a pezson who
acts with tha specific purpoes of taking another’s life[.]" United States v. Bailey, 444
(1. 394, 405 (1980), "Put diffcrently, the law distinguishes actions taken "hecanse of a

vey; end from actions taken *in spite” of their umintended bat foreseen consequences.”
iacco v, (aill, 521 U.S. 793, 802-03 (1997). Thus, even if the defendant knowe that
pevere pain will resul mgm,achms.if causing such baxm is ot his objective, he lacks

i K iauir
the requiisite specific mrent P

'E‘ ‘.';' "‘t%fﬁ"if‘. o gBs B

RO, RN S Awledge does not constitufe specific futent, juries are permitted
tn infer from fhe fuctlmlt;ixmmnmncmthntsuchintmis presept. See, €2 United States
v, Godwin, 272 ¥.3d 659, 666 (4th Cir. 2001); United States v. Kmmo, 957 F.3d 112, 11B
(2 Cir, 2001); United Siates . Wood, 207 .3 1222, 1232 (10th Cir. 2000); Henderson
v. United States, 202 F.24 400, 403 {6th Cir.1953). Therefore, whea a defendant knows
thar his actions will produce the prabibited result, 2 jury will in all Tikedibood conclude
that the defendant acted with specific mtent.

() Further, 2 showing that an dividusl acted with a pood faith beljcf that hia
conduct would not produce the resalt that the law prohibits negates gpecific intent. See,
e.g., South Afl. Lotd. Foskp. of Tenn v. Reise, 21BF.3d 518, 531 (4th Cir. 2002). Where

SECRET/NOFORN ’
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adefmdnt::tsingmdﬁiﬂ:.hemwﬂhmhnnmbcﬁafthathch:smtmgagdinme
praceribed condnet. See Chesk v.Uiited States, 498 U S. 192, 202 (1991); United Stazes

v. Mancuso, 42 F.3d 836, 837 (4th Cir, 1994). For example, in the conteat of nsT] frad,

KmWyhﬁmMﬁcmﬂﬁdmisuﬂmmmmm
ﬁﬂ&mﬁﬂmtﬂ deceive or mislead  See, e.g., United Stares v. Sayakham, 186

FJ3d 928, 939-40 (9th Cir. 1999). A pood faith belief need not be a reasonable one, See

Chesk, 498 U.S. at 202.

_ (U) Ahkhongh & defendant theoretically conld hold ao. nnreasonable belicf that his
arts wonld not constitute the actions prohubited by the statute, even fhough they would as
a ceptainty produce the prohibited effects, as & matter of practice in the federal criminal
justice system, it is highly unlikely that 3 jury would acquit i such a sitaation. Where s
defendant holds an nnreasonable belief, he will confront the problem of proving to the
jury that he actually held that belief. As the Supreme Court poted in Cheek, "the more
unreasonable the asserted beliefs or mimmderstandings are, the more Likely the jury...will
find thar the Governoent has carricd its burden of proviog knowledpe”. Jd at 203-04. As
explained above, a jury will be permitted to infer that the defendant held the requisite
specific intent. As a mattex of proof, therefore, a pood fuith defense will prove more
compelling when a reasonable basis exists for the defendant's helinf.

b. "Severe Paln or Suffering"

(U) The key statntory phrase in the definition of torture is the statement. that acts
amouxt to tortire if they canse “severe physical or mental pain or snffering”, In
examining the meaning of 2 statite, ifs text must be the starting point. See INS' v,
Phinpathyo, 464 U.S. 183, 189 (1984) ("Thig Court has noted on mumerous occasions that
it all cases involving sttutory constraction, our starting point must be the langvage
employed by Congress...and we assume that the legislative prmpose is expressed by the
ordinary meaning of the words uscd.”) (internat quotations and citations omitted). ‘
Serction 7340 makes plain that the infliction of pain or suffering per se, whether it is
plysical or mental, is insufficient to amount to torture. Instead, the text provides that pain
. or suffering must be "severe.® The statute does not, however, define the term “severe”.
wIn the sbseace of snch & definition, we congtrue a statutory tenm in accordance with its
ordinsry or netural meaning.” FDIC' v. Meyer, 510'U.5, 471, 476 ( 1904). The dictionary
defines "severe” as "[ujnspariog in exaction, punishient, or censuce™ or "ilaflicting
discorfort ar pain hartd to endure; sharp; afffictive; distressing; violent; extreme; as
severe pain, apuich, torture”. Webster's New International Dictionary 2295 (2d ed,
1535): see American Heritage Dictionary of the English Laognage 1653 (3d ed. 1992)
("extremely violent or grievons: sevare pain™) (emphasis m original); DX The Oxford
English Diction"4TY 572 (1978) ("Of pain, suffcring, loge, or the like: Grievous,
extrenae” and "of circumstances. . . hard o sustain or endire®). Thus, the adjective
“seyere® conveys that the pain or suffering must be of such 2 bigh level of intensity that
the pain is difficult for the subject to endure.
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e "Gevere gemtal pain or suffering”

(uy E:;':ﬁnnm;iv:ﬁnﬂmrguidmeasm the meaning of "sevexrs mcntsl pain
ox mrffexing,” ;sdis:ﬁnguishudﬁnmsemph}miczlpninmdmffedng. The statiute
d:ﬁnﬁ'uvmmmmlpainormﬂiring”as:

the prolongsd mental harm caused by or resulting from—

(A) the intentional infliction or threatened infliction of severe physical pain ox
snffermg; _

(B) the adhninistration or application, or threatened admiistration or application,
of mind-altering substances ot ather procedures calenlated to disrapt profoundly
the senses or the personality,

{C) the threnat of imminext death; or

(1) the threat that auother person will immipenily be subjected to death, severe
physical pain or sodferiag, or the admimistration or application of mind-alteriog
cubstances or other procedures calculated fo disrupt profowadly the senses of
persooality.

18 U.5.C. § 2340(2). In ordex to prove vgevere mental pain oF soffenng”, the statute
requires proof of *prolonged mental harm™ that was caused by or resulted from one of
four spumecated acts. We consider gach of these clemeuta.

L _"Prolonged Mental Harm"

(I7) As an initial mater, Section 2340(2) requires that the severe mental pain
st be evidenced by "profonged mental harm”, To prolong is to "lengthen in time" or to
“extend the duration of, to draw omt". Webster's Third New nternational Dictionary
1815 (1988); Webster's New International Dictionary 1980 (2d od- 1935)." Accardingly,’
*prolong” adds a temporal dimension to the harm to the individnal, namely, that the harm
muet be one that is endured over some period of time. Put another way, the acts pIviog
fisc to the harn must cause some Jasting, thongh not necessarily penmanent, donage. For
exampe, the mental strain experienced by an individual during a lengthy end intense
interrogation, such as one that sgate or Jogal police might condnct upon 2 criminal
muspect, would not violate Section 2340(2). On the other hand, the development of 2
mental disorder sach as posttrmunatic sess disorder, which cam Iast menths or even
yeaIs, or everl chronic depression, which also can lagt Sor a considerable period of time if
mmtreated, might satisfy the prolonged harm requirement. Ser American Psychiatnic
Amsociation, Diagnostic and Statisticnl Manual of Mental Disorders 426, 439-45 (4th ed.
1994) ("DSM-TV™). See also Craig Haney & Moua Lynch, Regulating Prisons of the
Future: A Psychological Analysis of Supermax and Solitary Confinement, 23 N-¥.U.

Rev. L. & Soc. Change 477,509 (1997) (noting that poStralmmALic Stress disorder is
frequently found m torfure victims); ¢f Sapa Loue, Jmmigration Law ond Health § 10:46
(2001) (recommending evaluating for post-traumatic.stress dizorder tmyni grant-client

1]
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who hag r,:pu'im:dmm).u By contrast to “severe pain” the phrasc "prolonged
mental harm® sppers Rowhere else i the U.S. Cods nor does it appeer in relevant
medica] litcxatore or internabonal humsm rights reports.

(19)) hﬁfmlymﬁ:mﬂhﬂmhpmlmgndmmtmsw::mn{mulpain
mmmnﬂhmﬂbﬁmﬂw“mﬂuﬂ&mmnﬁhﬁmMmt'h:
statute. hhﬁmof:mhﬂmﬁdmﬂamoﬂmﬂmﬁngoﬂhﬁpm&gm
mm&mmm)iﬁmmmmmMMV&

' In other wends, othex acts not inchaded within Section 2340(2)'s emnncration are not

within the statutory prohibition. See Leatherman v. Tarrant County Narcaotics
Intelligence & Coordination Unit, 507 U.8. 163. 168 (1993) (" Expressio unius est
exchuvio-alterius ™); Notman Singer, 2A Sutberdand on Statidory Conxtruction § 4723
(6th ed. 2000) ("TWhexe a form of conduct the mammer of its pexftmmance and opezation,
and the persons and things to which it refers are designated, there is an inferenée that gl
omissions should be imderstood as exclusions.") (footnotes omitted). We conclhude that
rorture within the meaning of the statute requires the specific intent to cavse prolonged
mental harm by one of the acts listed in Section 2340(2).

(U) A defendant must specifically intend to cause prolonged mental harm for the
defendant to have committed torture. . It conld be argned that a defendant needs to have
specific intent only to conmit the predicatn acts that give rise to prolonged mental haom.
Under that view, so long as the defendant specifically intended to, for example, threaten a
victim with imuminent death, he would have had sufficient mens rea for 2 comviction.

 According to this view, it would be firther pecessary for 4 conviction 1o shovw ool that

the victim factally suffered prolanged mental harm, rather than that the defeadant
intended to canse it. We believe that this spproach is contrary to the text of the stafirte,
The statute requires that the defendant specifically intend to inflict severs mental pain ar

. suffering. Because the stutute requires this mental state with respect to the fofliction of

severe rcntal pain and becausc it expressly defines severe mental pain in texms of
prolonged mental harm, that mental state ymst be present with respect to projonged
mental harm. To read the statute otherwise would read the phrase “prolanged ments]
harm cansed by or resulting from™ out of the definition of "severe mental pain ox
suffering”. _

(U) A defendant conld negate a showing of specific intent to canse severe mental
pain or suffering by showing that hie had acted in pood faith that hiz conduct would ot

K 'fhe DEM-IV expleins fhat posttranmatie disatder ("PTSD") is bronght on by cxposure to tofumatic

' wmﬁ.mnhumﬁspkyﬁcﬂhjuywmﬂndnﬂﬁafnﬁmmdmmwmﬂ: i

individval fel “furense feat® or "ot I at 424, Those mffeving from thiz disorder re-expericgee the
travrm throagh, infer ali, “recurrent and intrusive distresging recoflections of the cven”, “rectieyt
distressing dreams of the cocnt®, ox “inmense prycholngical distrest ot £xposre to mteraal o cxteal Cucs
that symbalize ox resemble ap aspect of the taoTDatic event.” Id. at 428, Additionally, a person with PTSD
~IpJersisteat[ly] wvoids stili associsted with the trmms, including avoiding cobversationt abodt tie
wawmma, places that stimndate recollectioms about the: tonrom, mdthcymmﬂl:lnmhhgufm
responsivencss, such as x "restricted range of affect (e, unable tn have loving feelmys)”, mnd “tha fetling
of detachmrar or cstrapgement fram others.” 164, Finally, sa mdividual with ¥TSD bas *[p]asistent
symptoms of ineresscd motital,” 88 evidenced by "ixritsbility ox omtars of mger”, “hypervigianrs”,
"exaggerated starte response”, aod difficulty sleeping oc womcentrating. frid
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amount to the acts probibited by the statnte. Ths, if a defendant has 2 good Giith Selief
m&m&mmmmwmmmblmmmm
aecestary fir his actions to constitute tortare. A defepdant could show thiat he scted m
padﬁiﬁbfhkinguuhmnmmpmfmdmalﬁmnm constilting with
ﬁpuu,mreviwhscvidm:gﬁnﬂlﬁmpﬁtm:puim See, e g, Ratidaf, 510 U.S.
nlﬂm(m&ngmmmnmmmmm:defmdmtmtmmwﬁc
hﬂhﬁuhﬂﬁ:hw.&aqredﬁchﬁﬂﬂdmmt"mightbnncgmdby,e.g.,pmnnhat
dﬂﬁmd!ntwliedhgmdfaithmndviuofmmL'](dmﬁmumimd). All of thege
stepe would sbow that he has drawn an the relevant body af knowledge concerning the
:csuhpmsribdbythsmm,melypmlongadmm‘ulhm Becansé the presaice of
gnudfﬁthwtﬂdmgﬂethenpmiﬁcimmtchnmofmmz, good faith may be a
complete defense to such a charge. See, e.g., United States v. Wall, 130 F.3d 739, 746
(6th Cir. 997); United States v. Casperson, 773 F.2d 216,222-23 (8th Cir.1985).

iL Hearm Caused Ry Oy Resulting From Predicate Acts

(1) Section 2340(2) sets forth four basic categories of predicate acts, The first

. category is the "intentional ipfliction or threatened jnfliction of severc physical pain or

suffering”, This might at first appear stperflnous because the statute akeady provides
that the infliction of sevese physical pain or suffering can amout fo tortime. This
igion, hawevey, achally captures the infliction of physical pain or suffering when the

. provisi !
dnfendsnt inflicts physical pain or suffering with genera) intent rather than the specific

intont that is required where severe physical pein or suffering alone is the bazs for the
charge. Hemce, this subgection reaches the infliction of severe physical paim or suffering
when it is only the means of cansing projonged mental harm. Or put apotiier way, a
defendant has committed torture when he intenfionally inflicts severe pliysical pain ox
suffering with the specific inteat of cansing prolonged ments] harm. As for the acts
themselves, acts that cimse *severe physical pain or suffering” cau satiafy this provision.

(U) Additionally, the fhreat of inflicting such pain is  predicate act omder the
statnie. A threat may be implicit or explicit. See, eg. United States v. Sachdev, 279 ¥ 34

25, 79 (15t Cir, 2002). Tn cdmival law, courts generally determine whether an,
individual's words or actions constitute a threat bry examintng whether 2 reasanable

in the same circimstances would conelude that g threat kad been made. See e.p.,

B s v. Unired States, 394 [LS. 705, 708 (1963) (holding that whether 2 statement

constituted a threat against the presidents life had to he determined in lght of all the
surrounding circumnstances); Sachdev, 279 F.3d at 29 (“a reasonable person in defendant's

. position would perceive there ta be 2 threat, explicit or implicit, of physical injexy™),

Timited States v. Khorrant, 895 F.2d 1186, 1190 (7th Cir. 1990) (to estzblish that a threat
was made, the statcrient must be made "in & context ot noder such circumstances wherein
a reasomzhle person would foreser that the statement would be intexpreted by those to
wwhom. fthe maker comfaunicates 2 statement as & senions expression of an fatention to
inflict bodily harm upor {zoother individual]™) (citation. and internal quotation marks
owitted); United States v. Peterson, 483 B2d 1222, 1230 (D.C. Cir. 1973) (perception of
threat of imminent hatm necessary to establish self defense had 1o be "yhiectively
reasonable in Hght of the surrounding cireumstances™). Based on this common gpproach,

12
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| ﬁumh:mdpa&nohmblepuminthzmecﬁumm. ;

m“isﬁmndmwhutduh&eﬂ.s.&de,mrisitfumdindic&ouﬂﬁ. It is, ;
bowever, a comuonly use synonym for drugs.. See, e.g., United States v. Kipgrley, 241 - "
¥.3d 828, #34 (67 Cir) (referving to controlled substances 59 "mind-altering '
substance[s]™) cert. demied, 122 8. Ct. 137 (2001); Hogue v. Joimsan, 131 F. 3 466, 501

(5® Cli. 1997) (referring to drugs and zlcohol a5 “mind altering substance{s]”), cert.

denied, 523 U.S. 1014 (1998), In addition, the phrase appears mn a mumber of state

statates, and the context in whi b it appears eoufirms this woderstanding of the phrase.

See, .., Cal. Penal Code § 3300 () (West Supp. 2000) (“Psycbotropic drags also ,

include mind-altexing. . . drugs..."); Mipp. Stat Amn. § 260B.201(b) (West Supp. 2002)

(“*chemical dependency treatment’” define as programs designed to “reducfe] the risk of

the usa of alcohol, drogs, or other miind-altering substances™). ,

() This subparagraph, section 2340(2KB), however, does vot prechude any and
51l nse of dmgs. Instead, it prohibits the usc of droga that “disrupt profoundly the senses
or the personality”. To be sure, one could 2xgue that this phrase applies only to “othex :

. not the application of mind-altering substances. We reject this . ' Il

interpretation because the terms of Section 2340(2) expressly indicate that the qualifying g
phrage applies to both “other srocedures” and the “pplication of mind-alterng
substances”. The word “other™ modifies “procedmres calenlated to disnpt profoundly the
senges”. As an adjective, “other” indicates that the term or phase it modifies is the -
cemainder of several things. See Webster's Third New Intemnational Dictioumry 1598 : i
(1986) (defining “othex” as “being the one (a8 of 'wa OF WOLE) IEMANINE or not : ;
mcmded™. Or put another wzy, “othey™ signals that the words to which it attaches are of
the same kind, type, or class as the more specific jtem previously listed. Marxeover,
where a stamie conple words or phrases together, it “denotes an mtention that they should
be understood in the szme peneral sense.” Nomman Siget, 9 A Sutherland on Statofory
Constrriction § 47:16 (6 ed. 2000); se¢ also Beecham v. Usited Statas, 511 U.S. 368,
371 (1994) (“That several it=ms Do a List ghare a0 attribute cownsels in favor of
interpreting the other items as possessing that attribute as well™). Thus, the pairing of
mind-altering substances with pmcedores calcalated to disrupt profoundly the sense or
personality and the nse of “other” to modify “procedures” shows that the use of such
suhstances mnet also canse a profornd disruption of the senses or pexsopality, i

(L) For drugs or procedures to rise to the level of “distupt{ing] pmfoundly the
semue or persapality”, they must prodice an exireme effect. And by requiring that they
be “caleulated™ to produce snch an effect, the statate requires that the defendant has
consciously designed the pets to produce such an effect. 28 U.S.C. § 2340(2)(B). The
word “disrupt” is defined as “to break asunder; to part foreibly; rend,” imbuing the

14
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with 3 connotation of violeace. Webster's New Interpational Diectionary 753 (2d ed
1935); see Webster's Third New International Dictionary 656 (1986) (d=fining dismupt 2s
“to break ajact: Ruphoe™ ar “destroy the umity or wholeness of 7); IV the Oxford English
Dictionary 832 (1989) (defining disrupt a= “{t]o break or bxst asonder; to break in
picoes; to separate forcibly”). Moreover, disyuption of fhe senses or persomality alone is
inenfBicient fo fall within the scope of fhis subsection; nstesd, that disrption must be
profound. The word “profovnd™ has a mrmhex of memings, all of which convey a
significant depth. Webster's New Internationn] Dictinnary 1977 (2d ed, 1935 defines
profound as: “Of very great depth; extending far below the surface ot top: unfathomable
[;]...[c]oming from, reaching to, o situated ot 2 depth ar more than ordinary depth; not
superficial; deep-seated; chiefly with reference to the body; a3 2 prefound sigh, wornded,
or pain[;] . . .[c]haracterized by intensity, as of fecling or quality; deeply felt or realized;
as, profound respect, fear, or melancholy; hence, epcompassing; thoroughgoing:
complete; 5, profound sleep, silence, or ignorance.” See Webster’s Third New
International Dictionary 1812 (1986) (“having very great depth: extending far below the

surface. . not supexficial”). Random House Webster's Unabridged Dictionary 1545 @d-

ed. 1999) also defines profbnund as “originating in or penetrating to the depths of one’s
being™ or “pervasive or intense; thorough: complete” or “extending, simated, or
originating far down, or far bencath the surface.” By requiring that the procedues and
the drugs create a profound disruption, the statute requires more than the acts “foreibility
separate” or “rend™ the senses ar pexsopality. ‘Those acts mmst penetrate to the core of m
individnel’s ability to perceive the world around him, substantially interfering with his -
copnitive abilitics, or fimdamentaily altzr his personality, ‘ ,

(U) The phrass “disrupt profoundly the senses or personality” is not nsed in
mental health Jitatature nox is it derived from elsewhere in US. law. Nonetheless, we
think the following examples wonld constitite a profound disnmption of the senses or
personality. Such mm effect might be szen in a dwg-ipduced domentia. In sich a state,
the individual suffers from significant memory impairment, such as the inability to retam
any new information or recall inforuation about things previonsly of interest o the
mdividual See DEM-IV at 134." This impairment is accompanied by ane or more of
the following: deterioration of language finction, & g., repeating ecvmds or words aver
and over again; impaired ability o executs simple mator activitics, e.g., inability to dress
or wave gondbye; “[in]ability o recognize [and identify] objects such as chabrs or
pencils” despite normal visnal fractioning; or ‘{dJisturbances in executive level
functioning”, 1.6., sericus impairment of abstract thinking, Id. At 134-35. Siilarly, we
think that the onset of “brief psychotic disorder” would satisfy this stendard. See id at
302-03. In this disorder, the individual suffers psychotic symptoms, including moong
other thinps, delusions, hallucinations, or cven a catatonic state. This can last for one day

() Published by the American Peychiatric Association, aod written ax 2 collaboration of oVer &

* thousand peychintrists, the: DIM-IV i commonty uscd tn Y1.5. coures as x source of information icgandng
rrent} health isses and is Kkely to be uscd m wia] shomld chavpes ba brought that allepe this predicate act
See, eg.. Atkiny v. Ferginia, 122 5. Ct 2242, 2245 n_ 3 (2002, Kansas v. Crane, 122 5. Cr 867, 871
(2002); Kensas v. Hendricky, 521 1.5, 346, 359-60 (\997); McCletn v. Merrifield, No. 00-CV-0120E(5C),
2002 WL 1477607 at *2 .7 (WDN.Y. June 28, 2002); Peeples v. Coastal Office Prods., 203 F. Sopp 24
432, 439 (D. Md 2002); Laxsiegne v. Faco Befl Corp., 207 F. Supp 24 512, 519 (E.D. La. 2002).

14

SECRET/NOFORN 5

03/D6/20039:44 AM




NEW YORKE TIMES Fax:2028620340 Jun 8 2004 15:28 P.15

SECRET/NOFORN

or even onc month. See id. We likewise think that the onset of obsesstve-compulaive
disorder behaviors would rise to this level. Obsessions are intrusive thoughts wmreleted to
reality. They are not simple worries, but are repeated doubts or even “aggressive or
hemific impalses.” See id at 418. The DSM-YV frther explains that compulsions

 incnde “repefitive behaviors (e.g., band washing, ordering, checking)” and that “Tbly
definition, [they] are cither clearly excessive or are not comected in 2 realistic way with ‘
what they are designed to neutralize or prevent”, See id. Such comprlsions or l
obeessions must be “time-comsuming”. See id at 419. Moreover, we think that pushing - )
someons to the brink of suicide (which could be evidenced by acts of self-mutilation),
would be a sufficient disnuption of the personality to constitute a “profound disreption™.
These examples, of course, &re in.no wiy intended to be an exhaustive list. Instead, they
are mercly inteaded to illustrate the sort of mental health effects that we believe wonld
aCCOmpAnY an ACGoON SEVETE enough to zmount to one that “disrupt{s]} profoundly the

sepse or the personality™.

C (U) The thind predicate act listed in Section 2340(2) is threstening an individual
" with “mminent death”. 18 U.S.C. § 2340(2)(C). The plain text makes clear that a threat

of death alemie is insufficicytt; the threat must indicate that death is “imimipent™. The
“threat of immninent death™ is found in the common Liw 2s an element of the defense of
diess, See Bailey, 444 T1.S. 3t 409, “TWhere Congress borrows texms of art in which
are acevmuluted the legal tradition and meaning of centuries of practice, it previmyably
knows and adopts the chster of ideas that were amached to each borrowed word in the
body of learning from which it was taken and the meaning its use will convay to the
judicial mind unless otherwise instrocted. . In such cage, absence of contrary direction
may be taken as satisfaction with widely accepted definitions, Dot as a departure from

them." Morissette v, United Stares, 342 U.S, 246, 263 (1952). Cormon law caacs and ;
lepisiation generelly define “imminence™ gs yequiring that the thiest be shmost :
immmediately forthcoming. 1 Wayne R. LaFave & Austin W_ Scott, Jr., Subistuntive
Criminal Law § 5.7, at 655 (1986). By contrast, threats refexring vaguely to things that
might heppen in the fitture do not satisfy this immediacy requircient, See United States
v. Fiore, 178 F_3xd 917, 923 (7™ Cir. 1999). Such a threat fails to satisfy this
requirement ot because it is too remote in time but because there is a lack of certainty
that it will cconr. Indeed, timing is an indisator of certainty that the haom will befall the
defeudant Thus, a vague threat thet someday the prisaner might be killed would not _
suffice. Iustead, sobjecting 2 prizsoner to mock executions or playing Russim roulette ' g
with him would have sufficient ismmediacy to constinytr a threat of tmminent death. i

- Additionally, ss discussed egriier, we believe that the existrnce of 2 threat must be
assessed from the perspective of a reasonuble person in the same cireumstamces.

(1) Fourth, if the official threatans to do anything previously described to 4 thind
party, or commits snch an act against a third party, that threat or action can sexve a8 the
necessary predicate for prolopged mental bam. See 18 UL.S.C. § 2340(2){D). The statnte
does not requize eny relationship between the prisoner and the thind party. '
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or even ome month. See id We likewisce think that the onset of obsessive-compuleive

disorder behaviors would rise to thic level, Obsessions are mtrasive thoughts wirelaird to

reality. They are not simple worries, but are repeated doubts or even “aggressive or

hordfie impulses.” See id at A18. The DSM-EV further explains that compulsions

inchude “repetitive bebaviors (&.g. hand washing, ordering, cheeking)” and thet *Thly

definition, [they] are either clearly excessive or are not comected ma realistic way with

what they are designed to neutralize or prevent”™. See id. Such compulsions or

obsessions mmst be “time-consuming”. See id at 419. Moreover, we think that pushing -

xomeone to the brink of snicide (which could be evidenced by acts of sclfzmutilation), ‘
 would be a mfficient disruption of the personality to canstitute a “profound disrption”,

_ These examples, of coutse, are in no way intended to be an exhanstive list, Instead, they
are merely inteadad to illustrate the sort of mental health effects that we helieve would
accompany 4n a£tion gevers enough to smount to oo that “disrapt(s] profoundly the :
sense or the persopality”.

A (U) 'The third predicate act listed in Section 2340(2) is threatening an individual
" with “smmincut death”. 18 U.5.C. § 2340(2)(C). The plain text makes clear that 2 threat
of death alone is inmﬂicimt;mathrmmustindimtethmduthis"immjnmf'. The '
. yiyeat of immient death™ is found in the common law a3 an element of the defense of
duvess. See Bailey, 444115 at 409, “{W]here Cougress borrows t=mms of drf in which
are acoumulited the legal tradition and meaning of centuries of practice, it presumably
. knows and adopts the chister of ideas that were artached to each bormowed word in the
..bodty. of leaming from which it was taken and the meating its use will convey to the
judicial mind unless othexwise sntrocted.. In such case, absence of conteary diréction
muy be taken as satisfaction with widely accepted definitions, pot as & departure from
themn.” Morissette v. United Siores, 342 1).8, 246, 263 (1952). Common law cases and
legislation generally define “bpminence™ as requiing that the threat be almosi o )
immediately forthcoming. 1 Wayne R. LaFave & Austin W. Scoft, J., Substantive '
Criminal Law § 5.7, at 655 (1986). By coniradt, threats yeferring vaguely to things that {
wmight happex in the future do not satisfy this immediacy requircment, See United States
v. Fiore, 178 F. 3rd 917, 923 (7% Cix. 1995). Such 2 tixrat fails to satisfy this
requirement not because it is too remote in time but hecause there ig a lack of certainty
pi that it will occur, Indeed, timing is an indicator of certainty that the harm will befall the
L defendamt. Ihm,avngﬂamreﬁtmﬂsnmndaythepﬁmm'migmmﬁndymmdwt
L suffice. Instead, subjecting 2 prisomer to mock executions or playing Russiai Toulette
with bitn wonld have sufficient immediacy to constitite a threst of fpminent death.
Additiomally, as discussed cartier, we believe that the existece of 2 threat must he |
assessed from the perspective of a reasomable person in fhe same circumstaaees. (

o {U) Fouxth, if the officis] threstens to do anything previously desaribed to a thind

Lo party‘,nrmmmitsmdlana.ctugnhstathirdpﬂty,&axthm&tmmﬁnnmnsmuthu
necessary predicate for projonged mental hagm. See 18US.C. § 23402)(13). The stainte
does not require any relationship between the priscner aud the third party. :
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2. OtherFederal Crimes that Could Relate to Interrogation Techniques

(U) Through the SMLJ, the following federal crimes e gencrally applicable to !
nﬁmbyniﬁu:ynrdvﬂilnpasomd: murder (18 US.C. § 1111), manslanghter (18 " @
US.C. § 1112), assamlt (1IRUS.C. § 113), maiming (18 US.C. § 114), Yidnapping (18 :
US.C. § 1201). These, 25 well as war crimes (I8 U.S.C. § 2441) " and conspiracy (18

US.C. §371), me discussed below.

= Assaolts within mazitime and teyritorial jurisdiction, 18 US.C, §113

(U) 18 US.C. § 113 proscibes assault within the specia] maritime and termtorial
jurisdiction. Although grction 113 does not define assanlt, courts have construed the
torm “zczsnd?” in sccordsmee with that term’s common law meaning. Ses, e.g., United
Seates v. Estrada-Fernandez, 150 F.3d 491, 494 1,1 (5 Cir. 1998); United States v.
huvendleMala, 930 F.2d 727, 728 (97 Cir. 1991). At common law an assanlt is an
attempted battery or an act that pute another person in reasonablc apprchension of bodily
harm. See e.g., [nited States v. Bayes, 210 F.3d 64, 68 (1™ Cir. 2000). Section 113
reaches more thin sinuple assanlt, sweeping within its ambit acts that would at common
law constitwte hartery.

(U) 18US.C. § 113 proscaibes several specific forms of assault. Cextain
variations require specific intent, o wit: assault with intent to commit murder
(uprisonment for not more thim twenty years); assanlt with intent to commit any felony
{except murder and certain sexual abuse offenses)(fine and/or imprisopment for not more
thanmnycm};assmlwﬁmadmgmmwmpﬂn,ﬁﬂﬂmmmdnbodﬂyhmmd
m&ﬂ:nutjmmmm(ﬁncmdﬁmpdmmmtfmmtmmﬂ:mtmmx;uhmm;
Other defined crimes require ouly genersl intent, to wit: assault by striking, beating, or o
womding (fine and/or imprisonment for not more than six months); simple assault (fne
nnd!mimpﬁWmmtformtmmmmﬁxmmﬁm),orifﬁmﬁcﬁmufm aszanlt iz an
individual who has nat attained the age of 16 years (fine snd/or fwprisoument for not
more than 1 year), asgault resulting in sevious bodily injuxy (fine and/or brprisonment. for
anmethmtmyem);mmnmmkhginmbmnﬁﬂbudﬂyianymmhdiﬁdml
whobﬂsmtaminndﬂ:mageuflﬁm(ﬁnﬂmdfmimpﬁmmtﬁ:rmtmﬂms
years). mSuhgtential bodily injury” means bodily injury which trvolves (A) & temporary
butmhmuﬁalcﬁaﬁglmmnm@lampmarybﬂmbmﬁﬂhssmﬁupﬁmunoﬂhe
fanction of any bodily meber, organ, of menial faculty “Serious bodily injury” means
hodily injury which involves (A) & substantial rick of death; (B) extr=me physiral pain;

. (C)pmmtedahdobvinundisﬁgm‘emmt;or(n)pmtmémdlossurimpairmmtufthﬂ 1
fimction of a bodily member, organ, or mentat facalty. “Bedily injucy” mems (A) 2 cut, ;
ahrasion, bruise, bum, or disfigurament; (B) plysical prin; (C) illueas; (D) mmpaiment of

W m 18 US.C § 2441 cripvinalizes the coonmission of war crimes by 1S, natiosals and menbers of
the .S, Armed Forces, Subscction (c) defines wir ciimes 4 (1) gravs bresches of gy of the Gegeve
&M(Z]MmﬁMWMMCMmN,MmmMMnF
Wumlnd,ﬁgﬂbdl&ﬂmbﬂlm;wﬂ)WMmﬁMuvﬁhﬂmufmmﬁeiof
the Geneva. CotlVentions. mnmufruﬁu:hupimdﬂnnhinmmmdmmrnpplymm
mdmwTu%mnmhﬂmﬂrmﬂmmwm&ymnmmﬁﬂdmm
protections of Geneva and the Hague Kognladans. -

- ——raa
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the fimaction of a bodily member, orgam, of mental faculty; or (E) any other mjury to the
body, no matter how temparary. ,
b. Mailifug, 18 US.C. § 114

Whoever with the intent to torture (a3 defined in section 2340), maims, or

: disﬁguus.wn,him.oulitsﬁmmsn.m.mﬁﬁ. or cuts out or dissbies the Tongue, or

puts out or destroys an €ye, or cuts off or dissbles & limb or any member of soother
persor; or whoever, mdwithlilminmmmwsurpmmwonmﬂm;:u;on,my
ecalding water, COXTOSIVE acid, or caustic gubstance shall be fined snd/or tmprisoned not
more thay twenty YeauE. This is a specific intent crime. .

c. Murder, 18 US.C. § 1111

(U} Manter is the milswii] killing of a humsn being with malice aforethought. .
Every murder perpetyated by poison, lying i wait, or any other kind of willful, |
delibecate, malicious, and premeditated ¥illing; or committed in the perpetratian of, or
atternpt to perpetrate, auy SrSof, escape, mundex, kidnapping, treason, eSMOKAEE,
sabotage, aggravated pexual ahase or sexual abuse, burgiary, or robbery; or perpetrated
fromn a premeditated design wnlawfully and maliciously to effect the death of any human
being other then him who is kilted, is murder in the frst degree. Apy other morder is
muxder in the second depree.” If within the SMTJ, whaever 15 guilty of mmdex. in, the fixst
degrre shall be pimished by death or by imprisonment for life; whoever is puilty of
murder u the second degres, shall be imprisoned for any temm of years or for life.
Murder is 2 specific ntent crime. , ‘

d. Manslanghter, 18 U.S.C. § 1112

(U) Manslaughter is the tmlawful killing of a human being without malice. It is
of two Ionds: (A} voluntary, upon a sudden quarre) or heat of passion and (B)
javoltatary, in the commission of an ymlavwful sct not amounting to a felomy, or in the
commission in an yniawful manner, or without dae cantion and circumspection, of 2
lawfial act which might produce death.

(L) Ifwithin the SMTJ whoever is guilty of yohmtary mans<}sughtez, shall be
fimed and/or impmisoned not more than ten years; whoever is guilty of involutary
manslanghter, shall be fined md/or imprisoned pot more than siX years. Manslanghter ix
a pensral intent crime. A death resulting fiom: the. exceptional interogation fechniques
may suhject the inferrogator to a charge of mansizughter, most Likely of the involuntary
sort, : .

e, Interstate Stalking, 18 U.S.C. § 22614
(U) 18 17.5.C. § 2261 A provides that "[w]haever... travels,..within the special

imaritime and textitorial jucsdiction of the Tnited States...with the intent to kill, e,
nharass, or intimidate another person, and in the course of or as a result of, such travel
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plamthatpumminmmblefﬂroﬂhndﬂthoﬁms:ﬁousbodﬂyinjwyufm )
"MM“‘mmmlﬁdﬁmufﬂﬁlA:(l} defendant traveled ;n
Mmmhﬂdﬂwﬁtﬁtﬁimmmhjmhmhﬁmﬁﬂem
pearwon; (3) the . he intended to harays or injurs was yly placed in fear of
ddmrsuhubodﬂyiﬁwy:suﬁnltof&ﬂm See United Stetes v, Al-Zubaidy,

283 F.3d 804, 808 (6th Cir. 2002).

(19)] Themdﬂsdfmuﬂhnvebmununﬁkmwiﬂ:thespﬂ:iﬁnimmtmhmsa
or intiidate snother. &pﬁmthmy,ﬂ&ﬂeoﬂh:tweﬁtclf,ﬂmdnfmdmt
must have eng; in, that wavel forﬂ:cpm:ianpmpumufharussingmotharpuamsge
Al-Zubaidy, 287 F.3d at 809 (the defepdant "must have intended to barass or injure [the
victim} st the tizne he crossed the state line”).

(1) The third element is not fulfilled by the mexc act of travel itself See United
States v. Crawford, No_ 00-CR-59-B-5, 2001 WL 185140 (D Me. Jam_ 26, 2601) ("A.
plain reading of the statute taskes clear that the starule requires the actor to plare the
victim in reasonable fear, mther than, as Defeniant would have it, thet his travel place the

viction #0 reasonable fear.”).
(U 1t is unlikely that this statute’s papose is mimed at intezrogations.
. Conspiraty, 18 US.C. § 2 sud 18 US.C. §INY

(1) Copspiracy to commit crime is 2 separate offense fom crime that is fhe
object of the cuuspimny.“ Therefore, where someope is charped with CONSpIacy, 4
conviction cannot he sustained unless the Govemnment establishes beyond 2 reasonsble
doubt that the defendant bad the. specific intent to violate the substantive statote '

() As the Supreme Court most recently stated, "the essence of a conspiracyis
‘an agreement to commt 2n tolawfid act.™ United States v. Jimenez Recio, ~5.Ct «, 2003
WL, 139612 at *— (Jan. 12, 2003) (quoting Tamnelli v. United States, 420 U.8. 770, 777
(1975). Moreover, "[t]hat agrecmacnt is u ‘distinct evil,’ which ‘may exist and be puished

¥n 18USC§2
(2) Whoever crmmmits s offense agait (e Ui Statrs or aidy, abet, commssls, commands, indnrea
urp:mmimcm:iuu,ispmishblensupﬁndpnl

@)mmwmﬁdlymmmmubednmwﬁehifdhmﬂvpmmwmnmmﬁuwoﬂdm
mmwtuuumsm,kmmleuummm
18 U.8C. § 371 Conspixacy to copmmit offtnse or to defromd fnited States _

B two or ot petsans conspire cither to conemit 2oy offense againgt the Umited Stares, ox to defrand the
United States, or nxy ageney theroof in sy xosnaex or for any parpost, and onc or maore of such persans do
aomy st to offect the object of the carspiacy, cach shelt bo fined vmder thiy title or imprisoned sot yore
than five yoars, or both i
I, bowever, the offense, the coramivsion of which i ta abjcct of the conspinicy, is » misdemesnor onlY,
mcpunm:&mmmhcmmMMemudﬁempnﬁMtpmﬂMﬂurmh

anudeyoeann.
(1) Enited States v Rabinowick, 238 US 7§, 59, 35 5.Ct 662, L. Bd 1211 (1915).
" () United States v. Cangieno, 491 F2d 906 (2™ Ciir. 1974), coxt demied 419 1.5, 904 (1974).
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whether of not the substantive ime ensaes.”, Jdiat * (quoting Salinas v. United States,

522 U.S. 52. 65 (1997).

3 Legal Foctrines wnder the Federal Crimins) Law that cocld rendey specific
" comdnct, otherwise criminal, eof ymiaveinl

(U). Generally, the following discussion identifies legal doctrines and defenses
spplicable to the inferropation of unjawiul combatants, and. the decision process related to
then [ practice, their efficacy as to ay persom of circumstance will be fact-dependent

L Commamder-in-Chief Anlhnr-'ltr

(U) As the Supreme Conrt has recopnized, md as we will explain farther below,
ident exjoys complete discretion in the exercise of his Commander-in-Chief
- athority inchafing in condncting operations agzinst hostile forces- Berause both "[tjbe
B -exﬁﬁ%.pdwﬁ*mdﬂmwmmmdqfﬂmmﬂkuymdmnlfmmsisvumdinthe , .
i * the Supreme Court has tnanimonslyistated that it is “the President alone who ;
ia constitutionally imvested with the entire charge of hostile operations.” Hanilton v. ' '
Dillin, 88 U.S. (21 WalL) 73, 87 (1874) {emphasis added). ' ;
[

constitntional difficulties so long as a masonable altemative constroction is available.
See, e.g.. Edward J. DeBartola Corp. v. Florida Gulf Coast Bldg. & Constr. Trades
Cowneil, 485 U.S. 568, 575 (1988) (citing NLRB v. Cathalic Bishap of Chicogo, 240 U5,
490, 499-501, 504 (1979)) ("[W]bere an otherwise acceptahle constmction of 2 stafute
srould reise sexious constinionsl problems, [ceurts) will construe [] statute to svoid
such problems vnless such construction is plainly contrary to the fatent. of Conpress ")
This canox of constraction applies especially where ap act of Congress could be read to
encroach upon powers constitationally committed to 2 coordinate branch of governuent,
See, e.g.. Franklin v. Massachusetts. 505 10.5, 788, 800-1 (1992) (citztion omitted) {* Ot
of respect for the separation of powers and the unigue conetimtivpal position of the
President, we find that textnal silence is not enough to subject the President to the
provisions of the [Administrative Procodare Act]. We would require an eXpress
stafemeant by Congaess before assuming it intended the Pregident’s performance of hig
statutery duties 1o be reviewed for abuse of diseretion.”); Public Citizen V. Unjted States
Dep't of Justice, 491 U.S. 440, 465-67 (1989) (construing Federal Advisory Committee
Act not o apply to advice given by American Bar Associgtion to the President on judicial
nomunations, to avoid potential constitutiofial questian reganding encroachment on
Pregidential power to appoint judges). ‘

(U) In the area of foreign affaits, and war powers in particalar, the avoidance
cinon has special force. See, eg., Dept of Navy v. Egan, 484 U.S. 518, 530 (1988)
("umless Congress specifically has provided otherwise, courts traditionally have begen
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reluctant to mtcude upon the msthority of the Executive in military aod pational security
affairs."). Japan Whaling Ass ‘n v. American Cexacean Socy, 418 U.S. 221,232-33
(1m(mumlmmmumm9fmmmm
wmmhnmnﬁm) It chould not be lightly sestuned that Congress has acted
mmmmwwywmuwmm
Coounander-in-Chief in the srea of military operations. See Egan, 484 U.S. at 529 :
(quoting Haig v. Ages, 1453 U.S. 280, 293-94 (1981). .S'uaulmdgu.mus 2291

w*h i (mu]!xmvnl!un:hm “especially” sppropriate mthnmofmnunﬂ
A
o

' Y. ALK o i
& el WG the Tiuient may ¥ uﬂnmmduum-(‘:hmt‘h control
’ '. i '):?\*:as%lic."ﬁ{i“"i\r;\{b‘:'dum‘_?#si’( m i'%’ar Pttmdﬂifs power 10 detain and interrogate
h.mNﬂmﬁmmmMMw“Whm A
mﬂmofsﬂmzmmﬂapphﬂmnmmnm the
HOLY W ik %- ey mpdanummnmagﬂlﬁ heatment of enenty
el alaite would kalke Eeidis constitutional questions: Copgress may po more regulate
thehmdmfs a’bmfyﬁ: detmnandmtmgxhemmymmbﬂ!mhd:mﬂmnymgum:bm
ahility to direct traop movements on, the battlcfield. Accmdmgly,wewuuldmm
Section 2340A to avoid this cangtitutional difficulty, and conclnde that it docs uot apply
tothermmdenfsdﬂmhmmdmtﬂmgmmmfmymbammxpmmmh}s
Commandéi-in-Chief authority.

(U) This approach is consistent with previous decisions of the DOT involving the o |
application of fedexal criminal law. For example, DOJ has previcusly construed the ‘
congressional centenapt statute as inspplicable to exceutive branch officials who refuse to |
comply with congressionsl subpoenas bwms-e of an assextion of executive privilepe. Ing.

1984 opinian, DOJ concluded that .

if executive officials were subject to prosecution for ¢riminal contenrpt whenecver
they carried ouvt the President’s claim of execative privilege, it would significantly
burden and immeasursbly impair the President's ability to folfill hiz constitutional
duties, Therefore, the separation of powers principles that imderlie: the doctrine of
executive privilege also would preclude an application of the conteaipt of
Consm:s statate to prmish officiald for aiding the President fn assexting his
constitutional privilege. .

Prozecution for Contempt of Congress of an Executive Branch Qfficial Who Huas Asserted
A Claim of Executive Privilege. 8:0p O.L.C. 101, 134 (May 30,1984). Likewise, if
executive officials were subject fo prosecntion for conducting interrogations whext they
were carrying out the Prestdeat's Commander-in-Chief powers, "it would significantly
burden and tooeasurably impair the Pregident™s ability to folfifl his constitutional
chities " These copstitutional principles preclude an application of Segtion 2340A ta
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punish officials for aiding the President in exercising his exclusive canstitutional
authorities. Jd

a Itmmmmdmwammmdlzu.s.c,gzsdoAmm
inowledge ind consideration of the President’s Commuandex-—in-Chief power, and that
Cnngmmﬂdmﬁuinhismhawevﬂ,menqmﬂofhﬂimmﬂdm
WSMMAW&MHIME&EMW&MM%
mnsﬁt\niamlmmmﬂymwlgalnﬂﬁhymp Tudesd, in 2 differant context, DOJ
mmwmmmmmmgmmmﬁmmwy
ﬁdﬂﬂqiminﬂhwshmﬁﬁtythnismhmizndmﬁnmﬂmnfﬂmhﬁdmﬁ

i 'onﬂ'pw&m},formlqmwimmlymhdadthqugmsmuld

prosecution for the exercise of a presunptively valid, constitutionally based privilege is
not consistent with the Copstitation.” 8 Op. O.L.C. at 14]. Further, DOT conchaded that
itmnldmtbﬁngauﬁmimlpmscmﬁmngaimta defendant who had acted pursuamt to
an exexcise of the President’s constitutional power. "The President, through a United
States Aftorney, need not, indeed may not, prosecute criminally a snbordinate for
assexting on his behalf a claim of executive privilege. Nor conld the Legjslative Branch
or the courts require or implernent the posecition of such m individual ¥ /d. Although
Congress may define federal crimes that the President, through the Take Care: Clayse,
should prosecute, Congress cannot compel the President to proscouic outcomes takea

pursuaot to fhe President's own constitotional anthority. If Congress could do so, it could -

ontrol the Presidént's muthority through the mavipulation of federal criminal Yaw.

(U) There are even greater CONCENS with respect to prosecutions axsing out of
‘the exercige of the President's express authority as Commander-in-Chief than with
prosecutions aiising out of the assertion of executive privilege. In a seties of opipions
examining vaxious legal questions arising after September 11, 2001, DOJ explained the
scope of the President's Commander-in-Chief power. We briefly summarize the findings
of those opiniems here. The President’s constitatioual power to protect the security of the
United States sud the Lives and safety of its peopla must be wndexstood in Light of the

. Founders' intentian to create a federzl povernment "cloathed with all the powers requisite

{0 the complete execution of Xt trust.” The Federalist No. 23, at; 147 (AJcxender
Hemilton) (Jacob E. Cooke ed. 1961). Foremost among the objectives commutied to that
mﬂthyﬁﬂCnnﬂinﬁunkﬂEWJﬂWdfﬁ'nﬁm As Ramilton sxplained in mguing
fur the Constitution's adoption, becanse "the circumstances which may affect the public
safety” are uot réducible within certain detenuinate limits,

it must he admitted, s neccssaty consequence, thet there cin be no limitation of
that authority, which is to provide for the deferize and protection of the
commimity, in any mattes essential to its efficacy.
Id. af 147-48, Within the limits that the Coustitution itself imposes, the scope and
distribution of the powers to protect national security must be copstrued to mthorize the
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mos efficacious defense of the nation and its interests in accordance “with the realistic
puIpostes of the entive mstrumemt.” Lickger v. United States, 334 1J.S. 742, 782 (1948).
(U)-The wexz, souchar, and history of the Constitution avtablish that the

Founders entrusted the President with the primary responsibility, and therefore the power,
to ensuxe the xecurity of United States in sitnations of grave and unforesesn emergencies.
The decision to deploy military force i the defenss of United States mterests is expwessly
placed under Presidential Authority by the Vesting Clanse, U.S. Const. Art. T, § 1, cL 1,
and by the Commander-in-Chicf Clanse, id., § 2, <L 1."® DOJ bas long imderstood the
Commander-in-Chief Clange in particular as gn affirmative grint of authority to the
President The Framers understood the Clanse as investing the President with the fullest
ramge of power understnod at the time of the ratification of the Constitution a5 belonging

Y tor the mailitary commander. In addition, the Structie of the Constitution demanstrates
that any power traditionally understood as pertaining to the exccutive which chudes the
conduct of warfare and the defense of the nation vnless expressly assigned in the
Constitution to Congress, iy vested in the President. Article IT, Scction 1 makes this clear
hy statiag that the "executive Power shall he vested in 2 President of the United States of
America.” That sweeping grant vests in the President an nnspimereted “execntive power”
and contrasts with the specific enumeration of the powers-thoss "herein® pranted to
Congress in Axticle L The inplications of copstithonal text and structyre are confirmed
by the practical consideration that national sccaxity decisions require the vpity in purpoze
aud energy in action that chatacterize the Presidency rather than Congress.'?

B () See Joknson v. Eiscutrager, 339 US. 763, 789 (1950} (Preident has autixrity o deploy United
States armed firoes "abroad or vo 20y particulx yegion); Flewing v. Page. 50 U.S. (9 How) 603, 614-15
(1950) (“As commvander-mn-chict, [ﬂtrmﬁm]hmﬁmﬁdhdhndmnmmufﬂwmﬂmd
military forecs placed hy liw at his coormend, and to emplay them o the wame he may desxe most
. effizml™) Loving v, United States, 517 LS. 748, 776 (1996) (Scafia, 1., copcuring in pact aud concming
in judpmcns) (The inhercnt pawers of the Commpander-in-Chinf "wre: clemly extentive.™); Mol v. United
States, 2714 U.S. 501, 515-16 (1927) (Bondeis & Holmes, 1T, concurring) (President "oy direcr any
evemue watter 10 cntise jn sny watr i onder t pedfow any duty of the warvice”); Cammonwealih
Muostachuseris v. Laird, 451 F.2d 26, 32 (1n Cir. 1971) (the Presidoot hes “power a8 Cogrsader-in-Cloef
10 station forees abroad™): Ex paree Fallandigham, 28 F.Cas, 874, 922 (C.C.81, Ohio {1863} (Mo. 15,8186)
(D acring *yuder this power wheae there it bo express legislative dochoetion, the prosident it gnided solety
o by his own jadgment land discxetion™); Authority to Use [imired States Military Forces in Somalia, 16 Op.
o O.LC 6,6 (Dee. 4,1992) (Barr, Attorney General). : j
"an Tudicial deriniops sitce the beghming of the Repablic crfitm the Precident's constitotional power \ #
and duty to repel military artion agaimst the Unitcd Setes ind to t2ko FEASIES X PIevEDK the: feourrouc: of i |
mamtk.Ax]mﬁt?:IosephSthinﬂlmglg}n.'[rjtmyhﬁnmd;zup:rﬂ:rﬂmguwt,htm 3
mhnfﬁmwmmhm,hmtpﬁ:mwmmum i
mm.ummmuh:pmbhmhcﬁntbymymmwﬁchmmfamdhmwaf |
the lrws® The Apolion, 22 U.S. (% Whesf) 362, 366-67-(1824), 1f the Precident ix confionted with an i
mfortscen attack on tix teritory smd people of the United Stafes, or other smmoedite dangerons threat to
Amegiran intereyts and scomity, it i his constititions] respansibility i recpond to that theest: with whatrver
rans ave peceseary. See &g The Prize Cases, 67 US, (2 Black) 635, 668 (1862) ("If n war be mads by
invasion or a fersign nation, the Presideat is nat only sethorived bur bound to retist foxce by
force... withont waiting for any special lepislurive athority."); United States v. Smrith, 27 F.Cax;
1192,1229.30 (C.C.DN.Y, 1.~06) (No. 16,242) (Paterson, Cireuit Yastice) (regardiess of sututry
mﬂmﬁuﬁmiﬂs"ﬂndmy._ﬂfﬂtﬂmﬁVEmgismm._mmpdminVAdhgﬁw“)mnfmj Stary,
Commenpzries § 1485 (-{{jhe cormuand and spphicution of the public firce...to raintain peace, and to resisr
forrign invasion™ are excoutive powers). ‘
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(UY As the Supreme Court bas recoppized, the Commandet-in-Chief pawer and
the President's obligation to protect the natiog imply the sucllary powers necessary o
their succed¥ul exarcice *The first of the ennmernated powers of the President is that he
shall be Comuiander-in-Chief of the Amxy sad Navy of the United States. And of
ummc,hegrmtufwmmdudu-ﬂﬂ:ﬂmmuyndpmpctﬁnwrymgﬂmm
o powers into execntion ™ Johnson v. Eisentrager, 339 U.S. 763, 788 (1950). In wartimc,

e it is for the President alone to decide what methods to use to best prevail against the |
v epemy. The President’s complete; diseretion in. excreising the Commander-in-Chief »
puwhasbmremgmzadbythecum In the Prize Cases, 67 U.S. (2 Black) 635, 670 It
(1B62), for example, the Court explained that whether the President, "in fulfilling his i
duties a5 Commander in Chief”, had appropristely responded to the robellion of the
mumﬂnm“xqumm“hhdmdzdbth"mdwhchthemuﬂmuldm
qumnﬂ.hutmnlmvem'ﬂmpﬂhncaldepamDﬂMUftheGovmmtmwbmhﬂus
power was entrusted”.

(1) One of the core fumctions of the Comymander in Chief is that of capturing,
dﬁmmng.md ntecrogating membery of the enemy. It is well settled that the President
may scize and detain egemy combatants, at least for the duration of the conflict, and the
laws of war make clesr that priconers-may be inizmrogated for information concerming the
enemy, its strength, and its plans. Numerous Presidents have ordexed the capture,
detentinn, and questioning of enemy combatants durisg virtnally every major conflict in
the Nation's history, inelading recent eonflicts in Korea, Vietnam, and the Persian Gulf,
Recogrizing this authority, Congress has nmratte:mptcd to restrict or interfere with, the
President’s authority oy this score.

(U} Any effoxt by Congress ta regulate the mtexmpation of unlawful combatants y
wanld violate the Constitution's sole vrsting of the Commemder-in-Chief authority jn the - “
President, There can be little doubt that intelligence operstions, such as the detention and
interogatian of enemy combatants and leaders, are both necessary and proper for the : ﬂ‘{*
effective conduct of a military campaign. Indeed, such aperations may be of more £
mpmtnnmmawarmthmmunmmwuunsturgamnhonthmonemththa I
conventionsal aymed forces of a pation-state, due to the former’s amphasiz on secret [1
operations end surprise attacks apminst civilimns. Tt may be the case that only successfil -
mtmugmmmpmmduﬁ:mfomanunnﬂcmmmpmttbcmmmofcm
texrorist attaoks upon the Thited States and its citizens, Congress can no more mtecfere T
with the President’s condvict of the intermogation of eneny eambntants than it can dictate i

~ stmtegy or tactical decisions on the batfleficld. Just as statotes that order the Fresident to
conduct warfare in & certam mannet or for specific poals would be unconstitntional, so
too are laws that seck to prevent the President from gaining the mtelligence he believes
neccssary to prevent attacks upon the United States,

(IT) As this authority is inherent in the President, exercise of it by subordinates
would be best if it can be shown to have been de.-nv::d from the President’s anthority

through Presidential directive or other writing, 2 ' l :

¥ (U) We pot it this view it consistent with that of the Departmenr of Justice.
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b. Necessity

) The defense of necessity could be raised, undex the: currat circumstances, to am
allegntionof 3 violation of a criminal statnte. Often referred to a8 the “choice of evils"
defextae, pecessity has heen defined as follows:

Conduct fhat the actor believes to be necessary to avoid 4 harm or evil to himself

or to anothex is justifiable, provided that: .

() the barm or evil sought 1o be aveided by such conduct is greater than that
songht to be prevented by the law defining the offense charped; and

(b) peither the Code nor other law defining the offense provides excegtions or
defenses dealing with the specific sitwation involved; and

(c) = lagisiative purpose to exclude the justification claimerd does not otherwise .

. plainty appesr.

(fi) © Model Penal Code § 3.02. See aiso Wayne R. LaFave & Austin W. Scott, | Substantive

Criminal Law § 5.4 at 627 (1936 & 2002 supp.) ("LaFave & Scott"). Although there 13 vy

no federal statute that generally establiches necessity or other justifications a5 defenses to r b

fisderal criminal laws, the Supreme Court has recogrized the defense. See United States
v. Bailey, 444 U.8. 394, 410 (1980) (relying on LaFave & Scott snd Mode! Penal Code IJE:

defipitioms of niecessity duf:nae).. ‘u'

- (U). The necessity defense may prove especially relevent in the cument ;.
circumstmices. Aa it has been described in the case law and literainr, the purpose behind i
uecessity is one of public policy. According to LaFave & Scott, “fhe law ought to 75
pmmnte:ﬁ:c nnhimmmtnfhiﬂmrw]uesnnbemcpmmuﬂemmhm.mdmeﬁmm e
the prester good for society will be accomplished by violating the literal language of the
criminal law.” LaFave & Scott, at 629. In particular, the necessity defimse can justify the
imtentional killing of cne peson to save two others becanse “it is bettex that two lives be '
saved arsd one Jost than that two be lost and ope saved ™ /d. Or, put in the Jaugnage of 2
choice of evils, “the ¢vil involved iu violating the terwms of the criminal law {..-cven
taking agother’s life) may be less than that which wonld result fom Litcral comphiance
with the Jaw (...twp lives lost)". 2. ‘

, {u Additional elements of the necessity defense are worth noting here. First, the _
defmse is not limited to certain types of hanws. Theefore, the hann mflicted by 5 i
necessity may inchide intentional homicide, so long a¢ the harm avoided is greater (i.e., il

- preventing mare deaths) [, 3 634. Sccond, it must actually be the defendant's mtention l
o avoid the greater hanm: intending to commit mucder and then learning only later that - i
the death had the fortuitous result of saving other lives will pot support 2 necessity (-
defense. Jd at 635, Third, if the defendant reasonably believes that the lesser barm s te
necessary, cven if, unimown ta bim, it was not, he may stifl avail himself of the defense.

As LaFave and Scott explain, "if A kills B reasonably believing it to be necessary to save ;.
CmdD,huisnntgtﬁltyUfmpxdemvmthungh,mhnwnmA.CandDmuldhwebem i
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rescuad without the necessity of killing B." Jd Fowth, it is for the cowrt, and not the
dehdﬂhjudpwheﬁuﬂmhmmiddmﬁghmmehmdnnm 1. at 636, o
Fm,ﬁwmtmlym&mw&nfmmifadﬁ:dﬂmmuthnmn o
mlm.hqunmdmmmhim, :

{U) Legal anthorities identify sm impertant exception to the necessity defense. The
defense is available *only in situations wherein the legislature has not itself, fn its
criminal statute, made a derenmination of vahyes.”™ J ar 629. Thua, if Congress explicitly
has made clear that violation of a statute canmot he ontweighed by the harm avoided,
courts canpot recognize the neressity defense, LaFave and Israel provide as am exsmple £
an abortion statute that made clear that abartions even to save thae life of the mother v
would stil} e 2 crime; in such cascs the necessity defense would be unavailable. Zdat by
630. Hexe, however, Congress hes not explicitly made a detenmination of vahies vis-a-vis :
torture. In fact, Congress explicitly removed efforts to remove torture from the weighing o
of values permitted by the nacessity defimes. : . }

. I yy dae CA'T, tortare iz dofined we the intrntional infliction of scvere pain or suffoing “for sack puposes
ag obéwinimg fum him or u third pecson, infmation oy & confession.” CAT azt 1,1, One could arge thar
sach a definition prpnescuted ap 20empt b indicate that the good of obtainicg infnmation—1io it what
the eipcmmstance t—could riet jostify s art of v, In gther words, noceesiry would ner be g defensc. In
enacting Scction 2340, howeves, Congress remaved fhe purpate cfement in the definition of torure,
cvideuring s brtevdion tn remave any fxing of valoes hy cointe, Ry leaving Scction 2340 dlent as to the
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e Self-Dafemse

-

()] Even if a court wexs {0 find that necessity did not justify the violation of a
crimimal stahate, adﬂfmdm!muldsﬁﬂapmn;x_ialelymiseaclahnufﬂf-defmm The
right o self-defimse, cven when it imvolves deadly force, ie deeply anhedded in-our Law,

both as to individuals z0d as to the nation 25 a whole. As the Court of Appeals for the
D.C. Circuit has explained: _ .

Morr than two centuries 220, Blackstone, best koown of the expositors of the
English copmnon law tanght that *all homicide is malicious, aud of course:
amonnts to mueder, unless...excused on the account of accidext or self~
preservation”. Self-defense, asd doctrine legally cxonerting the taking of human
lifn.iusvinhlcnnwasit was in Blackstone's Kxe. '

Usated States <. Peterson, 483 F.24 1222, 122829 (D.C. Cir. 1973). Self-drfenseisa
mﬁnﬁﬂ—hwdnfmscbﬁdu'ﬂlcﬁminﬂlaw offcnses, and nothing in the text, struchure

* ox history of Section 2340A prechules jis application fo & charge of torime. In the

absence of mmy textual provision to the contrary, we assume seli-defense can be an
appropriste defensc 1o an allepation of torture.

The doctrine of sclf-defense peamits the use of force to prevent haxm to another
person. As LaFave andSmttmcplnin.onnisjustiﬁﬂdinusingrﬂsmnblc force in defense
of another pexsot, evenl 4 SrANge, when he reasonably believes that the otheris in
iromediate danger of unlawful bodily hanm from his adversiry and that the use of such

. forco is necessery to avoid this danger.” Id. at 663-64. Ultimatrly, even deadly force 1a

permissible, but "ouly wher the attack of the adversary upon the other, prsox reasonably
appemmthedefmﬂn‘tubcadﬁndlymchﬂd. at 664. As with our & ion of
necessity, we will review the sigpificant elements of this defense. 2 According to LaFave
and Seoft, the clements of the defeuse of others are the same as those that apply ¥o
individual self-defense. ‘

MMWWEMWWMMCUWMMWMWWWWH
nmm&cnmmmmﬁmﬂpmﬁﬁmm"mmmﬂmmm,ﬁm
nmh:atwwnﬂnu:nfwn,inmﬂpoﬁﬁnlhmﬁmymmn&upd:licu:ﬂgm:y,myh nvaked
at 3 jugtifiration of wrture,” CAT att. 2.2, Amnfﬁspmvkhnufﬁnmmdafﬂmduﬁniﬁmnfm
peceasity defemse tint allows the laﬁshmmpmviduﬁrmmcpﬁunmﬂxde&nmhMDdded
Code § 3.01@).Cnngxﬂsdidnutinmrpm CAT arpicle 2 2 intn Section 2-4. Given that Congres
amitted CAT'S :ﬂ‘unmbuammitymwﬁm:defme.sgcﬁmzmm&mdupnmm
defmsz,

2 )y Esrly cases had snggested ﬂnﬁnnr:l:rmhccligibl-:ﬁurde:&mnnfam’!hﬂ,m:thuﬂlﬂh:vesm
persaral relavionship with the: onc in prcd of protection. That view has been discanded. LaFave & Scom st
664
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(U) First, mfmmqﬁﬁ&nmnmoffmbemmmavoidﬁmdmgu
of muluwia] bodily herm. Id, ot 649, Adefmdﬂmnyjusﬁﬁabtynsadudlyfomcifhc
mmhlymu&nthﬂuﬂmmis about to infiict imlawfin] death or sexious g
hmupmamdtﬁ.unithltitiimarym“:mhﬁmempmvmtm Id at ) o
652, Lmkudnﬁommuuppuﬁ::pmpmﬁve,ﬂmmdumymtmmmwhmﬂm ”
ﬁtuwonldheuequﬂyuﬂhﬁw:nlatnrﬁmemdﬂndnmhmﬂ%mmhumm
visk by waithog. See Fanl H Robinson, 2 Criminal Law Defenses § 131(c) at 77 (1984)- :
Iﬁhuww:,m=topﬁmmhmcd=&ndummmﬂfnlyﬁmmmﬂmuﬁm
wifh:‘:ﬂh;vingbmﬁmdﬂﬂyﬁmcc,theusanffnmmymtbcnmssnyinthnﬁm
pinoe. L.aFave snd Scott, at 659-60.

(U) 'Sécond, scif-defense requires that the defendant's belief in the necessity of using
force be reasonable. Ifa defendant hanestly but unreasonably believed force Wae
necessary, be will not be sble 1o make ot a snzeessful clgim of self-defense. Id. at 634.
Conversaly, if a defendant reasonably believed in attack was ta ooeur, tut the: facts
subsequently showed no attack was fhreatened he may stll xaise self defense, AE )
{ aFave and Scott explain, None may be justificd shoating to death @ advexsary who,
hwingﬂ:rm-adtoldllhim,rmchmfmhiswm as if for a gum, thoogh it Tatex
sppears that he had o gun and that he was only reaching for bis hemdkerchief.” Jd.
SmnmnhnﬁﬁﬁmchasﬂmMndBlFmalCnde,wmcﬁminmmnmmnahHﬂycmm .
and require only that the defender honestly helieved regardless of ite reasonableness—that b
the usa of force was neccssary. L

- (1) Third, many legal authorities includs the requirement that & defender nrast

" reazopably believe that the ;mlawfil violence is “imminent* before he cdn nse foree in bis
definse. It would be a mistake, however, to equale irinence nocessarily with timing—
that an attack is immedintsly abont to accur. Rather, as the Modet Penal Code explsins,
what is essential is that the defensive responseiost be wimmediately necessary.” Model
Pemal Code § 3.04(1). Indeed, mminence must be mexely another way of expressing the
3 uh:mﬁ:l of necessity. Robinson at 78, LaFave and Scott, for example, believe that
the iimiminenice yequirenent TOAKES SETIGe 23 part of 2 necessity defense beeause if m
attack is Tiot iramediately upon. fhc defender, the disfnder may have other options _
available to avoid the attack that do not involve the usc of foree. Lafave and Scott at i
656. If, baowever, the fact ofthe attack becomes gextain and no ather options remain the SRR
gse of force tay be justified. To nse @ well oo hypothetical, if A wers to kidnap aud "
coofine B, mdﬂxmtcllﬂhﬂwouldkﬂlenwcklm,meﬂdbejusﬁﬂﬂdinuaing
fozce in self-defense, even if the opportunity azose before the week had passed. . at
656, sea also Robmson af §131(c)1)at78. Ix this hypothetical, while the attack itself is
aot imminent, B's use of force becomes immediately necessary Whenever he has an |
opportunity to save hirnself from A ' )

(U} Fowth, the amout of force should he proportional to the deal, As LaFave
and Seott explain, "the amoumnt of force which [the defender] may jostifiably use st be
reasonably related to the threatened fmm which be seeks to avoid.” YLaFave and Scott at
651. Thus, one may not nse deadly force in response fo a threat that does not rige fo death
or gerions bodily haom. If such har may result however, deadly force is appropriate.

v e T

FELRTRrL

SECRET/NOFORN -2

CIE2001T 44 ART

T



NEW YORK TINES  Emiiindsiansin
W YORK TIMES R T T T T LTt SRR TR E R R
: R U

R SECRET/NOFORN i

Acldmbymiuﬁviduﬂufthedcfmmnfmomnwuuldbeﬁnﬂﬂ v
W _ Ltheﬁntthﬂinthinusc,ihen:ﬁonimelfis-tmdnmxnkmdhﬂthﬂtighttn
S ﬂf&éﬁtnu;ﬁsﬁﬂmmmmmmmtmﬁﬁduﬂcﬁmuﬂﬂ-deﬁmmu
Mmmﬁngmms@mewmmmwma, 135 (7.8. 1 (1890). In that
mﬂMuf&Eﬁmmmmd@wUﬁ.WNﬂglﬂfmm
Iﬂlﬁlﬁngﬂ:ﬁnsﬂﬂofhprﬂnc Court Justice Field. Inymﬁngﬂmwﬁtufhabm
ﬁmnagh's:alws#.theSupxuneﬂmdidnntmlyalm@unﬂnmnshnl’sﬁght
o defenid ttothex or his right to gelf-defense. Rather, the Court found that WNeagle, a5 an
Wufmnummsmﬁmdufmnmcmuﬁvz-bmch,mjnsﬁﬁndinthekﬂﬁngbm
inpmacdn:msﬁuﬁcld,hemadingpmmmmﬁmcxuu&wbmnh'shhmmi
N R constitutional mhmitytnpmwctthnUnitad States government. Jfd. at 67 ("We cannot |
ook dmnhtﬂiﬂpquoftheprmidmtmuku'mmurmfurmepmwcﬁonnfajudgenfmnof ' ]
feoi themmsofmslhiwds:mwbn,whﬂeinmedimnzgnufmauﬁasofhisoﬁca,is
0 th:ﬂtmadwithnpmonnlaﬂnckwhichmayprubablymmﬂtmhisdaammnmty
Vi detives, according ta the Court, Enmthchusidmt‘spoweruuﬂﬂmﬁnlenm take care
beo :hattﬁclawsmfaithﬁﬂlycxmted. Inntherwmﬂs,Neagleasaﬁ:duﬂufﬂmnutumy -
could mise sclf-defense or defrmse of another, but also could defend his actions on the et
grownd that he was implcmmﬁngtheExa'uuﬁve Rranch's guthority to protect the United -
States government.

(U) Xf the right to deficod the natinnal government can be raised a5 2 defense in dn

sndividual prosecution as Neagle suggests, then 3 government defendapt, acting in s
official capacity, should be able to argue that any conduct that arguably violated 2

. criminal prohibition was wndextaken pursumt to more than just individnal yelf defense or
' defitise of mother. Tn addition, the defendant could claim that he was fulflling the
Executive Branch's authority to protect the federal government, and the nation, from
attack 'The September 11 attacks have already triggercd that authority, 28 recogniz
boths wnder domestic and international law._Following the example of In re Neagle, we
conclnde thar 2 government defendsnt may also arguc that his conduct of an intergation
properly anthorized, is justified on the basie of protecting the nation from, attack.

: (U) There can be little doubt that the nation's right to selfdefense has been
triggered under oor law. The Constitution xonounces that one of its purpesss is “to
Ly 1 . Lo provide for the comrton defense. U.5. Coust., Preamble. Axticle 1, § B declares that
i 'z'ﬁ'!‘,!é;'|g || o Congyess is to exercise it powers to *provide for the eommon defemse’. See alva 2 Pub.
e : Papers of Ropsld Reagan 420, 921 1958-89) (nght to <elf.defensc recognized by Axticle o

Invasian™). As Comn depin-Chief md Chiéf Executive, he sy use the Armed Forces
to protect the pation end jts people. Seg, e.g:. United States v. Verdugo-Urquidez, 494
1J.5. 259, 273 (1990). And he may amploy secret ageats to #id in his work a5
Commander-in-Chief. Totten v. Inited States, 92 U.S. 105, 106 (1876). As the Supreme
Cowust observed in The Prize Cases, 67 U.S. (2 Black) 635 {1862), in response 10 A0
grmed attack on the United States uthe President is not only authorized but bound to resist
foxce by force .. without waiting for any special legislative apthority." Zd. at 668. The
September 11 events were 2 direct attack on the United States, and 23 we have explained
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sbave, thel President has antborized the e of military force with the support of
b1 _

g @Uﬂofﬁtﬂﬂhmiﬁﬂrthwinmmfwﬂ)ﬂdﬁd&mm _

At M:Mmufmmmmsﬁhpmwhmmmmwofmm

D suiombuﬁlyhmmbythsﬁmﬁlepwan;ﬂ)mPIWmIthcmhmlthcﬂurmbomganf
mﬂ:ﬁhlhmﬁonalmnﬁtmﬁ)mp:wmtthqmﬂtheﬁwsmdmﬂmm
mmwwmumﬂﬁ;ﬁ)hwﬂﬂﬂmnmmdasﬁdnuﬂcmnn
that igvalves inminent dangez of death o serions bodily bawoo; (5) to prevent the
destraction of vital public atilities ot similar criticsl infrastructure, {6) for apprehenmion,
andmmprwmtesmlpﬁ—(DUDn 5210.56, 1 Nov 2001). These justifications

| mmemlilmmﬂumnffmceagﬁmtapﬂmnwbnhasmmiﬁud.ismmuﬁﬁH&min
about bo commit, 2 sexious offcase. Thisrmogizedmmcptmhucusedﬂmnh
pmpnmismtunhwﬁﬂmu_ldbcgguadmmly.nkasthyana‘lngy:hﬂ:mm?fme

i
g :mi}f o o o peident. However, We are unaware of any suthority for the proposition. For m
c okt e pmalopobs dimﬁssimpmainingmthﬁpmding;mmmisﬁm of & serious crime, see fhe
. “pecessity” and “self-defepse” disenssions, Supra. . :

__-___'___,_,_._——-"—'—"-—

! ?‘aﬁwﬁkmrmﬂnmfumﬁmmﬂmmmmmﬁmmmﬁmnmﬁmsmnuu
ﬁﬁtm'wmmuﬁmuﬂmummwmwwm.
minhslqthtm.mmdenmh:" Jothoxg in the present abial) ipuir the: inbesent ight
of indivi ’ﬁMMiﬁmmﬂMm;ﬂsﬁMoﬂkUﬂhﬂw
mﬂﬁnmamﬂhuukmhmmmmmmmﬁnmﬁmd_pﬂnﬂum{ﬂﬁ

wwwhﬁﬂmﬁﬂlﬁm Smﬁw&mﬂmsthuﬂ.zml.whﬁitwwﬂy

adeped Resblution 1373 m:plnﬂy'mdﬂrmmxthc inbiezent right of indivitul and coliective defense ag

i WMmdhﬂnﬁﬂaﬁmmﬁgmdsd{Miu:ﬁghm effecrive slf-
d:ﬁ:ﬂn.hmhuwds.ﬂmvk:ﬁmsmhuﬁmﬁgﬂw ot {nmnlphnﬁ:.ggrmsnrwhnhniniﬁmdm
narmed attack™ until the thrcat hes abomd. The United States, farwgh its xnilimry and nelligence

mLmlﬂghtmngnizulw.Arﬁnlc 51 mmnﬁmnmmmﬂmhﬁmn&nwpoﬁd

try ak Qaidnm:lmmﬂmsmﬂdhmswuﬁmummﬁsmhmymdni'Dthnl:
{reatics m—dﬁrmm:ightofﬂwUnit:dSut:smmmmim selE-defonee. Sea, ., Igey-American

i&a N i Treaty of Recipracal Assistmoe, wt 3, Sept 3, 1947, T.LA 5. No. 1838, 2t UNTS. T7 (Rio Treaty):

3‘ : North Atlantie Trraty, art. 5, Apr. 4,1949, 3 Stat. 2243, 34 UNT.8. 243.

S
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[ Superior Orders

1 (4 Undex both intematioual law and U.S. Law, 2 ordex to cominit an obviously

.;j;:?;ii\ ; .. hﬁ;‘m“mmmﬁngnfamnwmhaufnmthcﬁfnﬁmnhpdsm&.is
| ' mdﬂ':ndwinnntmﬁwumbmdinmufmsmsponnblhtyhmplymﬂ:

jistinlid mot teasonoblyhe sxpec ted wmder the circomstances to recognize
e e o jory “il] the defiense of cbédience of a supexior order protect a
E§a b+ . ¢ subordiate from the consequences of viokation of the law of emmed conflice
| "(U)_.lmdﬁinmlﬁnnnlhw.thnﬁctthatawnrcﬁmuismmmiﬂedpmammm
corplexsiof & poiditary or civilian supeior does not hy itself refieve the subordinate:
' copmitténg it from eriminal responsibility under internatiopal law. It may, however, be
considered in mitigation of punishmezt.? A
(L) For instance, the Charter of the Internarional Military Tribunal at Nuremberg,
art. 3, stared:
The fact that the Defendant acted pursuant to order of his Government or of &
superior shall not free hm from respousibility, but may be considered o
mitigation of punishment if the Tribunal determines duat justice so requires.™
(U) Similarly, the Staate for the Inteynational Tribunal for Yugoslavia, afid the
Statute for the International Criminal Tabunal for Rwanda provide (in articles 7(4) &
6(4), respectively) provide: . :
L I‘ Ih » fact that an secused. person acted pursuant to zn order of a Govermment ar of
.. agupexior dliallniot refieve him of criminal responsibility, but may be considered
-r Emmncqlﬂhan of pumishunent if the Tribunal deterorines that justice so requires.,
(U1). As to the groeral antitude taken by military tribmala toward the pleaof -
. superior oders, the following statement is representative: '

: ;It;::mnotbeqmﬁuna:ltha:actsdoneinﬁmc of war under the milinry
| authority of an enemmy camot involve any criminal lability on the part of
officers or soldiexs if the acts are not prohibited hy the conventional or

o [ i!
Yy {ii’;-_;;; SO customary rules of war. Implicit obedience to orders of superior officers
i 'ii - B q7) Sew Sertion 6.1.4, Avmomtrd Supplement to the Commander’s Hanfhook on the Law 6f Nival
. Opextiogs (NWP 4-14M 1957)

! -[{nl ‘h“i '.I i Wy
A 71 Canyesely, the Intemational Criminal Conrt reflects e, tadisional viea. Articié 33 of e
Romr Statnte, recoguizes fies defiense of smpexior orders: 1. The fact that 2 crime within the
jMdﬁeCmbnbmmmﬁmdbyuﬁmmuuMﬂnﬁwmu
ufamuimwhcﬂﬂniﬁmywdvﬂm shlnnnmﬁw:ﬂntpmo{uﬁﬁmlmpm'bﬂﬁy
mkn:(n)mpnmmmdnnlugdnwpﬁmmaquofﬁeﬁwmuw
hq;mﬁbn:(b)mpmmdﬂmthwwthﬂhmhmmhwﬁdz:nd(c)'theoxdu:mm
maniteety imlawfisl, 2. Fﬁrimpupmﬁmisuﬁnb.mmnmmd&urqw
Wmmm&ﬁymﬂ" .
7d;ar $6.255.1. ‘
# Spe USS. Nirwal War College, Inimatioral Law Docasmeats, st 1344-45, 155 (1346).
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ibhect - : |
P it quﬂblﬂm“wymmm:ym But this implies
Mot sopce to Tawfiil orders oaly. T the act done pamsuant to & SUpCAoT's
e mduﬁbemdﬂ.th:pmdndinnﬂfﬂmuduwiﬂmtmnhitafnylﬁsm.

m;mwmmegﬁtynfmmnsmmmmm,
ﬁdhnmﬂmtmmabhmmmadmmnfﬁs illegality,
et mmngﬁ:lhﬂmtumﬁmytnﬂ:cmmnﬁnﬁmnflaimcmmmdﬂm
i E instarion: [sic] will be protected. Put the geoeal rule is the mewbers of the
A b mdummbumdmowmwmemﬁnmmqmﬁr :

snw officers and they caxmot escape crimipal Liability by obeying

. 2 command which violates internutional law and outrages fundamental
concepts of juatice. ‘

e ——

+he Hostage Case (United States v. Wilketm List ¢t al), 1) TWC 1236.

i ;.“[ 7 W mmmmﬁunﬂ_mﬁm'Tn‘hunﬂmﬂmmberg declared in its judgroent

e ;¥hist tho fest of respansibility for superiot orders “is not the existence of the order, bt

ﬂBUMdimmsﬁthcdafmscufmpuiurnﬁu‘h

orcts X which providss in R.C.M. 916(d), MCM 2002:

L

S rl—t‘isidcfmsammyoﬁeuﬂﬂthatthemusndwnsmﬁngpmmm

' -'udubmdm.thﬁmsadknewthawdmmhsunhwﬁ:lornpmmof
udinhrymaﬂdmdmndingwoulthﬂnmmnmdmmbe ’
nnlawfid. An act performed pursuant to a lawiul ondex is justified. An act
pﬂmdpmmmﬂmﬂwﬁﬂmdﬂhmmseduﬂmManmmdhmw |
""’tmﬁeunhwﬁﬂura_guﬂmufumhmymmwmym
{knnwn'thuurdmmbeunlawﬁll. :

iy [ Inference of lewfulness. An order requiring the performauce of a military daty or
”l 1. 3 i hotmay be infexred to be Jawfil apd it is disobeyed at the peril of the
: {4 subordinzte’ ; S

the defrns _ngsupnimmdmwﬂl gm‘nllybcavni]iblﬁfnrﬂﬁ.
Sesscniticl engaged i mﬂpﬁmﬂintﬁmyﬁnusuqcptwhﬂﬂthemndmt

» lT}hinfmijuért;nTnﬂ!bdm:mclumﬂmﬂ Mitisary Trfbonal, N:!:-umbﬂgithwemh::
1;94(1;1 1 Octobeg 1945, at 274 (1947), excerpted in U.S. Naval Wi College, Ioremational Law Documents,

19461947, nt 260 (1948). . . . .
- * 'I'hisinﬁ:lmx!ﬂdmmtxpplymapnl:nﬂyiﬂcgﬂlprdﬂ,sunhnsmd!xtdnﬂmﬂEWWROH
Lo :'- crime,  (Artcle 96, UCMI) '
u A n:lr(l;:-:li\_J\.':\-il‘ ' . 33
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fv '
pov i "'x  Lack of DOJ Represeatation for DOD Persanzel Charged with 2 Criting! |
i Offense !
‘Ei ‘ ) DO tepresentation of 1 defendmt 33 genenally not available in fedenal ’ Im
4| A A dpm:,gﬁngs,wmwhmmﬂnfmdmfsmﬁommwiﬁinﬂmmﬂffﬂml
‘ . emnployment- '
ik Federat Civil Statates
f 1
3 ' Il' MFL " ‘ l‘

ik,

11
) ey

R i‘” s §1350 extends the juisdiction of the [1.S. Distriet Cotirts to "any

’f;:]i%vi-%' T il actidm by an olian for a tort only; committed in violation of the law of nations or &

T ety of the United States”. Section 1350 is a velricle by which victihms of torure and

cg ot e rights violations by their native government and its sgents have songht

> - tﬁnd?‘ﬁﬁﬁwmgsw:ﬂfmei Howwa,ﬂ]thedenidndcasﬁmhavc
P iﬁ#ulwfnrd%naﬁmﬂssMnginU_ShDimictCmuﬁfutcmducth]rﬁumign

RN AT wimﬂguvmmﬁ. ThuDistrictCnmtfoﬂheIHstrint quuhm_ﬂ:ixhns dﬂﬂn_ﬂiﬂad

S o in o that gection 1150 actions, by the GTMO detainees, ageinst the United States o it agents

-l i acting Yrithin the scope of employment fuil. This s because (1) the United States bas not

i B waived sovercign immmﬂtytnsuchsuitslﬂmmbmughtbythadmhm, aud (2) the

“ | Fisentrager doctring barring habeas access alsopmnludqnmerputmﬁﬂl avexties of

- jurisdintim.“ This of course leaves intenogators wvulnerahle in thesr individaal capacity

ﬁ:rnunductammtmigtdﬁndtmmous-mﬂmingncDMWouldtﬂmjmisdiFﬁunuver

" the matter md graot s:mdingmthﬂdumiuu". it is possible that this statiztc would &

-pmvidqnn;vcnunafmliafﬁ:ranﬁmuﬁhet}uimdSmﬁuritsngmtsﬁnundtnviolm .

! engtomary intermptionat las. The application of interational 1w, specifically that which

k. 'dﬂﬂdnmisdisc}modmin&cﬁmwat“lnt i

[ ]

- b

tious that May Affect Policy D

g fr?rhh & Vidtima Protection Act (TVFA)

. ] '
o ' Inxggz,hmidmtﬂtlshsignedinmlwthuTmmVicﬁmsPMWﬁmAﬂ

. ) & ’Appended_mtheU.S.Cudﬂasammtusmﬁnn 1350, the TVPA spexifically
eroates :.F.n'l“_nfj.pﬁmfurindividuﬂn (urihcirnumc;mm)whohwehemmhjﬂﬂmm
. I ;‘l ] -‘ﬂdiﬂiﬂll i]l' I;byﬂmm' Ih." H.MWhﬂgmmlmwM'

doa . .

fhdi 0 R BCFRESALS XD

Moo Ty susc §1350, fie Alicn Toct Clairm Act (ATCA).. , -
o () Sex, for exumple, Abebe-Jira v. Nigewo, No. 93-9133, United States Comt of Appeals, Eleventh
Al Ciremit, Jan 16, Igﬂﬂhﬁimm:llﬁcmﬂunmhdni"ﬂemeChimsmmmhﬂl

11
3
i '}Lt “l ; | Srderal forutn where cots Ty fashion domestic oo lgw remedies to give cffect o violatioms of
' | = I !ﬂ'l ; ll hw‘l
! ¥ (11y Al Oclah v. United States, DD C, 2007)

3 (1)) Filartiga v. Pena-lrola, 830 F 28 876 (2uA Cir. 1980) 885, mote 18, "conduet of 015 type slleged beot X

) [torare} would be actipnable voder 42 US.C. § 1983, or undonbredly the Comiummion, if petformed by 2
b ﬁ?ﬂm nfBcizl.”

ot Ny (L) Peb.iL. No. 102-256, 106 S 73, 28 U.5.C § 1350 {natc).
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L:-I'l;{l,l{"l i

'![-'_ iU umxgmfnw,q'mywm-(l)mlqiu:txmindiv{dmltnmmshﬂl;madvil
ﬂ.‘l‘?%‘i‘;-?._‘-“- T iectido, be liable for danages t that individual; or (2) subjects an idividual 1 xR
uon e - Sblal by wliall, 0.2 civil sction, be lisble for dapages . . (cphasiy added)™ It
VTR a.ﬂmhdbﬁnMMmthcnmdnctofU_S;ugm:ﬁngmduﬂm

B ety ~ e

. 0  AppBesbility of the Usioed States Constitution

Sdmna.

ik e g gl iy of the Coustitation to Allens Outside the United States

Ui ¥ (U) Nomesideat eoemy alions do not exjoy constitutional rights outside the
fiakit, ;1 ' i

:.f Pl ' “because the U.S. axeciges extrnsive dominion and control over GTMO.*® Moreover,
TR . becanse the courts have rejected the concept of “de facto sovereipgnty,” constitutional
4 a2 i - :.rights xpply to aliens only on sovereign U.S. territory. (Ses discussion onder
“Abihl ¢ b | “Jurisfiction of Fede! Courts”, infr) |

:i 4'}‘ ‘ . T {U) Although UL5. constitutional rights do not apply to aliens al GIMQO, the U.S-
PR e crimina) laws do apply 10 acis committed there by virtue of GTMO's status as within the

o S EAAE: S P R T
s 'ﬂ?‘”";\’* i _lspa&al.mhnumﬂandmmnal jurisdiction.
AR .. ;

T mlpomm- Defining 17.5. Obligations Under Yutemational Law
AN R R ) )
) . thys corse of taking reservations to the Convention Agaiust Tortute and
-mummdmhmmnegmingmmﬂrmmmmmmm
datetmﬁd that the: Conventions probibitions-agaipst croel, iphorman or degrading
treafroe 'lquumishnpntnppﬁudunlytuthnmﬂmtﬂmtsmhmu&mtwaspmhﬂﬂtﬂdhy
fthblth. th and Fourtermth Amendments to otr Constitation.*! Consequextly,
Lo * . .apalysis fﬁmemmmmsigniﬁcmindemmjﬁngﬂmmmmmemted
b L glates 75 howad by the Canvention. T should be claar, however, that atiens held at

ff‘ig'“‘ﬂEa’.‘ Ji | (STMO do not have constitutitnal rights mulex fhe 5™ Amendmeess Due Process clanze
R . :
- e :

) Th:d:ﬁuﬂiﬂnfmmmnsdhﬂlq}liﬁinz‘mmdin-.mdnpimtm" fvidal i the

|. ; ;

W b -',‘mﬁﬂhhmmdnfmmmwmm ;
e ot for amy reason tmsed ot discrimination of vy kind." This i oo, but heoader, tham the definfrion in
Aol T thie. Tortun Seatetr:, Thnddiniﬁmufmmhlpninmd_mﬂuﬁuisﬁcmuintheTmSum—
S "Wy} Kivehtrzger w764, ' _
Yy AlOdah v, United Seates, (DD.C., 2002).
' #)] m:dnmmzlnmlm:mmswsmimﬂmmﬂajmm&mm
m(xy'mmvmwmmnmﬂwmowwmwtupmut
orind), Tk ‘{m'mmmpmfpmmﬁuum'mLmW
wgwumﬁwmﬁnmmﬂmmew
mhﬁﬂMMMﬁMmﬂu?mmﬁMmdemUﬁwdSﬂmﬂ
Availsble a2 the TTN documnts e hup:!IIQB.lMJBBJNMhMSMﬂYHan.m
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. | L ortee g*lmhm See, Johmason v. Eisenberger, 339 U.5. 763 (1950) and Verdugo-
T Upnqwuides, 494 U.S. 259 (1990).
n  Eighth Amendment

(U) "An cxanination of the history of the Amendment and the decisions of this
[Supreme] Cout conshing the proscription against cruel and unpsual pumistment
1 canfirms thut it was desigued to protect fhose convicted of crimes. ™ The fmport of this
assyming a detainee could establish standing to challenge his treatmoent,

clm;wuldnutlimmdﬁﬂw gth Amcndment. Accordingly, it does not zppear
e nonld sucemmsfully purste a claim regeding their pre-conviction treatment

. '
' ‘(U)mmdndzoftheﬂigbthhmmdmmtmrﬂwmthﬁwm,dunmms

377 T st TS Reshrvation th fhe Tortare Canvention’s definition of cruel, intnman, and degrading

?,, o e - swxf{hnd& “cihw] and wosual pnishment” jurigprodence, there are two lines of
o oo m(l)mdjﬁmufmﬁ:mmt,md@) excesstve forcs. As a general matter, the

R excesgive foren analysis applics to the official use of physical force, often i sitnations in
) whi:hmhmﬂh:saﬂacknﬂmﬂmrhnaleuragumdwhumthgmmﬁﬁmnf
éonjfinsinkof sualysis agplics to such things as adninistrative segregation. Under the
o excrissive force analysis, “a prisoner slleging excessive force mokt demonstrate thay the
D - defendant actod ‘malicrously and gadistically to canse harm.™ Portfer V. Nussle, 534 T.5.
1'5 wikle o 516, 528 (2002) (quotiog Fudson v. McMillan, 503 US.1, at 7). Excessive force yeuires
pafiede n . the unneckssary and wanton infliction of pain. Whitney v. Albers, 415 1.8.312,319 |
; . o (1986).

. (U} A condition of confincmient is not “cruel and wrnenal” umlese it (1) is
| “gufficiently sexious™ to implicate constitutional protection, id. at 347, and (2) reflects
'wdeliberate jndifference™ to the prisoner's health or safety, Farmer V- Brennan 511 U.5.
© 25, 834(1994). The first element is ohjective, aud inquircs whefher the challenged

¢ - conditidn s cruel and pppsual, The second, so-called “sohjective™ eleanent requires
fl | jmkariinatibo of the actar's intent aud inquires whether the challenged condition ic

- pdare He provistmnent. Wilson v. Seiter, SOL US. 294, 300 (1991) (“The sowrce of the
Hribesst v 15 not the predilections of this Cout, but the Fighth Amendmeat itsdlf,

: -
by

R

which Hutls dnly cmel and maustial punishment. 1f the pain inflicted ix not formally meted
: mﬁ&ﬁiﬂa@&bﬂmmmm judge, some mental element must be

o, . amiduted to the inficting officer before it can qualify.”).

: (U) The Suprame Court has poted that “[njo static “test” can exist by which
contts detkrmrine whether conditions of confinement are crel snd vuususl, for the Highth
Amendment must draw its meaning from the evalving standands of decency that mark the
progress of a manming socicty.” Rhodes, 452 T1.S. at 146 (citation omitted). See also
Estelte v, Gamble, 420 U.S, 97, 102 (1976) (stating thar the Fighth Amendroent embodies

2 007) Ingrakerm v, Wrighs, 430 11 8. 651, 664 (1977). In Jngraham,  case abotrt enrparal praishmen? m &
t M&Mmﬂ#sﬂh%ﬂ@huﬁﬂuhlAﬁMMMMA
o i :umm&hgthn&nmndmdidnmﬁuhmthcldﬂ;mdmmi,mwﬂ involved np to 10 whacks
! Witk 3 wooden paddls,
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dgoi Farmer v. Brevnan 511 U.S. 825, 837 (1994). This standard requires greater culpahility

. negh See Farmer v, Breanan, 511 U.S. 825, 837 (1994); Wilson v.

; X than meve neghgence. . _ - )

X Selter, 501 US. 294,302 (1991) (“mere pegligence would satisfy neither [the Whitiey

[ Mduﬁaﬁdnmmdndisﬁcinﬂicﬁon]nmﬂmmlmmndehbﬂﬂtmdﬂm
" 'l ‘1 standard™ (internal quotstion mwarks omitted):

- m)msmmdﬁmufmmxidm‘themnffmmﬂgﬁnﬁpﬂwnm The

,,{;.“..'.[,., 2 mi.mmmmudd:mhgﬂmmnfﬁmawhﬂeqmﬂmm ]
T hmmwlmmnmcmdwmuffmmthecmlqmmlﬁ

Yed with pood intentions in s to restore order or
y with the p of conging harm | Melcions and sadistic
i ) earvs standards of decenicy and would constitute

ncnt ™ The conts apply a subjective test when cxsmining

e £ i determrining whetiver u corrections] officer has used excessive

EA foree in violation of the Eighth Amendment, courts look to several factors including: (1
“thEnued:ﬁnﬂmappﬁcaﬁnnnffnm:";(lj'memlaﬁonshipbetwmﬂmnmdmdfhe .

‘ hﬁmﬂufﬂituﬂuﬁrmuud‘;ﬁ)"ﬂmﬂmntnﬁnjwyinﬂicm*;(4)'ﬂ:=extentofthe
-m&zmmefmwufmfmm,ummlypmemwmcpmmuﬂicim
Dnlhﬂblsisufthﬂfmtﬂkmmtuthm";md(ﬂ "anyaﬂ'qrts‘-madntnmilﬂihﬂmmity -
.ufafumdiﬂm;ponm"“ Grustdefe:ﬁnmisgiwnmthc'pﬁnmnfﬁcialinihecurying

caliba W Sul TSP
j:*tF.L;;::ﬁ;i. B out of his dofies. ,
il e (U) One of the Supreme Coutt’s most recent opinions on conditions of
i confinement — Hope v. Peker, 122 §.CY. 2508: (2002) — illastrates the Courts focus on
v mcmmitynfﬁnmﬁomunduhkmhmcmadismmmindmﬁmm

officer’s subjective stare of mind. Tn Hope, following o “oxchange of vulgar remarks"

't'“ - tack H back to prison. mmmmﬂmwmaﬁmmmm

mﬂpnﬁ . .l-@y:mmmnnﬁng.&mthemuﬂ!ubmﬂope and the
fhice “Toud |

that thete was a “clear lack of an emergency sitoation™. 1. As axesnlt, tha Court formd

H {

Aok W Sy Whideyv. Albers, 475 US. (1988)

a0y Hudson v. MM, S03 US. 1,9 (19982)*
) '.i!‘\-‘:‘{ - il H(U)‘m-ﬂj'ttEZ‘.

_ _ . 6 (U0) Whitley v. Albers, 475 U.S. (1386). .

: i‘lﬁi'! T "(mmﬁmghthenﬁnm'#ﬁmhﬂupsmmduuhmhmmmumm:bcmmmm
mdnguud.ih:mismmpmperlyd:mgmnfa‘mnﬂiﬁmnt‘cmﬁnr.nﬂlf'mmmbuthmm

“excprsive fonec™ caso. Bymﬁﬁﬂ:dﬁnﬁuﬂ!’ﬂmwﬁcﬂdﬂmﬁiﬂiﬁﬂmmd"

mncnmmngmﬁtul“&nudlﬁmsu!mﬁmuf'm The defiberstr indiformcs stasdard is

inapplicahle to clajmes of excessive force. :
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» M“{ﬂhqpmﬂnmmmuﬂ[d]b[ﬂm]mmmfhmmﬂf‘wmmnmd
paho that dur precedent clearly prohibits.” 7d. et 2515, Thus, the necessity
' " of the action bears upon both the conditions of confinement analysis as

mﬂasﬂ:emwﬁnmmﬂm

. (U} The govenmment interest here lsafthnhlghﬂtmagmtud The typical prison
eaNe, lhapmteoﬁonnfothﬂ'mmatﬁoro.ﬂicﬁu the protection of the immate alloged to
, have guffcred the cruel and mmsual paxishment, or even the maintennce of oxder i the
pnmpmdz:ﬂhd overmment interests for varions deprivations. See .elg. Anderson v.
Nm.m". 438 F.2d 183, 193 (5th Cir, 1971) ("motect{ing] imuates from self inflictad
irgury, protect[ing] the general prison population snd persommel from violate acts on his
pact, prevent|ing] cseape” are all legitimate penological intexests that would permit the
imposition of salitary confinement); McMahon v. Beard, 583 F.2d 172, 175 {5th Cix.
1978) (prevention if immate suicide is a legitimate interest), I the protection of ane
pergon or even pricon adminictration can be decmed to be valid govermmental tnterests in
guch cases fiequently permitted deprivations, it follows a fortior! that the interest of the
1% United States here--obtaining intelligence vital to the protestion of nntold thousands of
ARl 5"," ' * ‘Amm::hnhm-—cmbnmlmvmd Ta be sure, no court has encountered the mecise
" cirtimitances hereunder Eighth Amendment jurisprudsnce. Nonetheless, it can be
fﬂmhﬁlnj}w that thexe can be no moxe compeling povernment inferest thay that
‘which i here: See Hope v. Pelzer, 122 8. Ct. 2508 (2002) ("The nomecessary
and infliction of pain ..constitutes cruel and vpusnal pumishment forbidden by the
Eighth Arrendment. We have said that among tmnecessary md wanton inflictions of pain
are: those that are totally without penological justification.”)

b.  Fifth Amendment and Fourteenth Amnndment"

: () “¥t 35 now the settled doctrine . .. that the Dine Process Clanse embodics 5
| ' s:.mtem of tights haced on moral principles so deeply imbedded in the traditions and

. \fﬂ:hngs of our people as to be deemed fimdamental to 2 civilized socicty as coneeived by
pil f|  oir whole history. Due Process is that which comports with the deepest notians of what
8 1 s fsir s right and just ™ Dno process is violsted if a practice or rule “offends some
" principle of justice g0 mmnd in the traditione and conscience of our people as to be
ranked ps fandemental”. ®

L Smdmghylmlﬁthﬂph'mﬂducpmcm"womdsmmmfermlelymd
J ‘i‘ qmunmwmmmmmmmﬁefmmhemhmmm%mmm
ok &Wmdhmmelmvemmmmmm But that is not the

- intexfiretdtion which has beon placed on the teomr. “R is manifist that it was not left ro the
legislativi: hower to enict any process which might he devised. The article is 4 xestzaing
on the Ieém‘.lmve a5 well a5 on the executive and judicial powers of the govemment, and
cauriot be 5o constroed as to leave congress free to make any process YAue process of law”

—
i B
S L s
e —
2=

- o

i

“ (1) Booanse thr Due Process considentions wader the Sth and 14th asegdmenty are the same for pur
Enponm,ﬁ:lmlﬂﬁmnﬂm:ﬂ:mmgﬂﬁm
(U} Solexberw Bylkcom, 339 U.5. 9, 16 (1950) (Justice Frankfurter dissenting),
"cU) Snyder v. Massackuvems, 291 (1.5. 97, 105 (1934),
LR
o
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Lo
woad byilsmm:will_“" With this viewpoint, ﬂ:eSwCumthlsandMnmlc'fnrh o ‘
@-ﬁ i cots orjdg the egislative and excetive ct for hei ffect on the xights of e ‘
g o peoples © |

PR SRS ’.‘(ﬁiﬂmwwmimhmﬁmufmummusmmﬁmm@;
, ) et . il e ‘] 1 I'nns. K ﬂmﬁwlym

i Verdugo-Urquidez, 494 U.S. 259 (1990), the Supreme Cort held that alicns ontside the | [
W * "\ (hiiked'States did not have Fourth Amendment fights aguinst the U.S. povernment. L

' mdmimm:mmﬂ&mﬁmmmionofmnsﬁmﬂunﬂﬁg’ﬁGmllims
putside of the United States would interfere with the military operations against the

nation’s enemics. : :

L (1) Even if s Comt were to find puistakenly that unlawibl combatanss at GTMO H

b ﬂhmmmn@m,ithugﬁkﬂym&uemwuﬂdpommy i

" " beyond those requised by the Eighth Amendment In 1972 the Supreme Court held that Ei

§% y fjedeialicourts sit not to supervise prisons but to enfiorce the constimtiopel rights of all

sietrk dnid botnds.. In each case the Cowt asks whettier the challenged practice ox

poliey vigletes "a fundamental principle of Bberty and justics which inberes in the very

' ‘iden of b free: government apd is the inalienable right of 2 citizen of such govexoment”.* s

- he G b aemerally treated challenges to prison conditions as  whol under the crael o

. 'andiamisyil punishments clause of the Eighth Ameadment, rather than the Fifth :

Aniéndinént}s Due Process Clause, aud challenges to particular incideats and practices

\nder the tne process clanse as well a5 under more specific provisions, such as the First N

' Amendioent speech and religion clanses ™ :

- 3 ) Mwonay's Lessew v. Hoboken Land and Improvement Co. 59 U.S. (18 How.) 272, 276 (1856).
(1) Johnson v. Eisgrorger, 333 U5 763 (1950): In re Yamavhita, 327 U5, 1 (1946), Juatices
‘Rastledgo and Mirphy in the Intter casc axgued that the due process clause ppplics o cvery butmin being,

. tincluding eawnty belligenrnis.
D (7} G v. Beo, 405 U.5. 319, 321 (1572)
%10} Fwining v. New Jarsep, 211 U.8. 78, 106 (1908)
55 (1) Byiwiey of cxammle, tho conrrs have recoguized sevend rights of prisoners, Prisoncs have 2 fght ©
e Jire: of rasial pegrogation m prisous, eyt for the necoseivies of prison servrity dud discipline., Lee v.
Weshingon, 390 1.5, 333 (1968). They bave the right o petition for wetiress of grievances, which nchades
actess W the, comTy for pUrposes of presenting dieir complaiuts, Ex parte Hull, 312 115, 546 (1941); White
v, Ragen, 324 U5, 760 (19435). Pricmers oy have roasonable peress o a law libragy or to persans traiocd
i s Yuw] ﬁ:uw oy, Gilmore, 404 U8, 15 (1971); Bownds v. Smith, 430 U,S, £17 (1978) nd to bring
etions in fodezal cours w recover for damages wroegfully doe them y prison sdministiatons, Haines v.

Korner, 404 U 5. 519 (1572); Preiver . Rodriguer, 411 US. 475 (1973). Aud they have  right,

ctmmmribﬂﬂbyhgiﬁnﬂcpﬁmutﬁnhnnﬁnnmﬁnlﬁmmﬁkwdmgﬂnmmmgmeh 5

mearceration LIt
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@0 Ou the othex hand, some condnct is so cpregious that thexe is no justification.
InRoqIMv.CaI#brnuﬂa:SwmchmfnmdﬂﬂtﬂmState‘snmmmmlmfuﬂy
- entermg the defendant’s room, grappling with him to prevent bimn from swallowing the
" evidence, Fod then tramsporting him to the hoepital to bave his stomach prmped “shocked
the constdence.” The Court sxid of the polics methads “they are methods too close to the
rack zod the screw to pemit of constittionad differentistion”. ® Even though Rockhin is -
about evidence seizure, the rationale for fedicial intervertion ix the infimgement of dne "|'
process. Bxplaining the impartance of due process the Comt said “involumtary verbal
coufessions,, are ingdmissible under the Due Process Clanse even [if troe]... Coerend l‘f
" confessions offend the commumity's sepse of fair play and decency. So hae, th sanction m
the brutal conduct . ..would be to afford brutality the cloak: of Law. Nothingwuuldbc i
mntea!uulatndmdmndltlzwmdthﬁmbytnbmuhmthﬂtﬂnpernfasmmtj’ Only -~_§;
~ iperrogation tectmiqnes that “shock the conscience” Wmﬂdnntheamlyzedmderthe A

phecy process balancng test.

-‘ - .cThﬂFzﬂhAmadmmtmndardsmn]snmlevmdmtufheUS
yoi to. the: Torture Clonvention's definition of cruel, fohuran, mdd:g:zdmg

S (tl) Under the Fifth Amendment right to Due Process, substantive due process t
profrcts sy individual from “the exertise of power without any reasonable justification in :
the service of my legitimate governmental nbjective.” County of Sacremento v. Lewis,
523 U.S. 833, 346 (1998). Under substantive due process “only the moat egregions o
' official conduct cam be said to be arbifrary in the constitutionel senee ™ 1 at 846 (intexnal ha.
' guotationmarks oxdited). Thet condipct must “shock the congcience.” Seegmw'aﬂ'ynl, i
" - Rochin v. California, 342 US. 165 (1952).% By contrast to deprivations in procedoral Wi
i .:due poeess, which can occur so long as the government affords adenquate processes, B
| govemment actions that “shock the conscience” are prohibited irespective of the
h - pmcedures the govermment may smupioy in nndertaking those actons. See gmralba
¥ 'Roechin v. California, 342 T.5. 164 (1952).

o 3} To shock the conscience, the conduct at issue must involve murcﬂ:anmﬂm
S negligedes, See County of Sacramento, 523 U.S. at 849, See alse Daniel v, Willicoms,
w1 A4T4TLS. 327 (1986) C Histarically, thiz gusrsntee of due process hag been applied to
Tt dkblerate derisions of govermment officials to deprive a person of lif, liberty, or
Lo 'M'}(@l]ﬂﬂgm} Fnstead, YTt is__ behavior on the ather epd of the

P oo “‘W tutithet wonld most probably sipport a sibatentive due process claim:
s P R T d t-'r L. H
oo - “(U) Roehbn v. Cabiformia, W2 UTS. 1865, 172 (1952). - i

o (1)) Indmﬂ:mmluuufkwﬁkvcdgﬁm!u.MUS 165 (1952), tar palicy: had soe information
hd:dumnhnmmmm Thron officers weed 10 and entered the drfenda’s horo without 8
anﬂupmﬂmdnurhd:ﬁ:mhnt:bu&mm_ Upan opening the doar, the officors ow twa
pilkud the defienduntt sbout thean. The deftndard promptly put them in it movth. The officers
"jumped mpon hum wad attexapied to extact the capsales.” 342 U115, at 166, The police tried w pull the
pills oot of hir mouth but despits congidemable stroggls the defendant swallowed them, The police then
took the defrhdint 1o & borpital where 8 doctor fhroed o enmetic solution into the defendact’s stomach by
‘sticking a tube down his thyost ad fto his storosch, which cans: the dofendant to vormit up the 1xills, The
ﬂSdﬂmﬁﬂmmnmnhm& Sew id. ‘The Covgt foad that the actions of the polics officars “shocked
the coxsoience™ gaud fherefore violated Rochin's duc process rights, T2 ar 170

i" i \\ i !
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conduct intended to mjure inmwnymug‘miﬁabl:;hymygwmmt infrest is the

mﬂoﬁdﬂmﬁmmmﬁhlyhﬂ:bﬂnmmﬁhmﬁnghmr Id In some
i whﬂmﬂ,mﬂﬂmﬁsmmunﬂgﬁmmysuﬁn&. Su:d. The
CELL wm&wﬁmmmﬁmmmmhﬁﬂmhMm

N il toritocy.” 4 at 850, As the Court explained: “Deliberate: indifference that
£ xhocks b one emviamment oy ot be 60 patently egregions in awother, nd our conerm L
i Ay e m,wm.mm«mmemmamm

istiixes befoes zny shuse of power is coudocmned a3 conscience i
t e Mmthveliests; e Coitt opineit that 25 3 general matter such 2 standard b

R wonld b .ﬁ,uﬁmmmﬁeisamlpommwfmm&mmwm

.;'f. i mn:mnhmrupondhgtnapﬁmﬁut,whnnmﬂckdm'simummbe t’ii
xnade snd a heightoned level of wulpability is fhus more appropriate. See id, at 851-32 !

(@) ‘This standard appears to be n evolving one as the Cout’s most revont _
upimﬁunmganﬁngﬂﬁsstmdardcmphnﬁmdmﬂfhemcimmmhﬂmﬂm _ !

et “contemporary coussience.” County of Sacramento, 523 U.S. at 347 1.8 (emphasis

B0 added): The court explained that while 2 judgment of what shocks the conscience “may
e B be informed by & history of libexty protection, [] it necesurily reflects a traditional
e A mﬂuﬂdﬁgufnmﬁwbcbnm,nfmnmwmpruﬁm,mdnfﬂmsmda:ﬁnf
4 H i ! blame gensrally applied to them.” Id. Despiie the wvlvingnm?ftbn_smda:d,ﬁw
| e gtandam is objective raiher than eubjective. The Rockin Court cautioged that although
“mcghﬂhn...hmnutbemﬁmﬂ"mmwhﬂsuhsmﬁwdmmmjudgﬁ‘&nﬁy
pot drawn on “theix™ merely personal and private notions end disregard the lnmisﬂ:at
that are fitaed in the whole nature of our judicizl process.” Jd. At 170. Ukiited States v.
. Lovascl; 431 U.5. 783 (1973) (reaffirmiog that the test is objective xarher ham
.+ snbjectivé).;As fhe Court explaincd, the conduct isste must “do move than offend some
a4 ik GEbmeRs or private sentimentelism’ in arder to violate dve process.

g ?‘kM’ ki) WFOS. 165, 172,

S TS ! . :

S e (1)) The Supreme Comt also clarified in fngrakam v. Wright, 430 U.8. 651

(1977), {that iender substantive due process, “Ttithere iz, of course, 2 de minimix level of >

Mﬁmm the Comstitution is uot concerned.”™ I, at 674. And ps Fairth
 Circiit has noted, it is a “priociple. . inhevent in the Ejghth and the Fourtcuth -

SV Amendiments™ that “Tn]ot ...every malevolent toach by a prison guard gives rise 2 o

"!{'!' i . !féderal canse of action” See Joknson v, Glick, 481 F.2d at 1033 (“Not every push or : iﬂ"

ihuetis T 1 ishove, evén if it may latex secun. immecessacy in fhe peace of & fudge's chambers, violatos o

-1 -lii!; if] -} - ' prisoner’s conétitutional rights”).” Riley v. Dorton, 115 F.3d 1159, 1167 (4™ Cix. 1997)

(22

1 % "1 (quoting Hudson, 503 U.S. 2t 9). Tostexd, the [shock-the-conscience]. .. inguiy. . [ia]
: -"'%ig|fr’,’ il whether the fbroe applied caused injury so severs, and was 5o inspired by malice or -
1L I

sadtizm. . that it amototed 1o 2 brotal apd inhupane Abuse of official power literally
soeking to the conscience.” Webb v. McCullough, 828 F.2d 1151, 1158 (6" Cir. 1987).
Examples of physical bratality that “shock the conscience” include: rape of plamtff by
uniforrned officer, sex Jones v. Wellham, 104 F.3d 620 (4™ Cir, 1997); police officer
struck plaimtiff in retaliation for photographing police officer, sce Saillinford v. Holmes,
634 F.2d 263 (5™ Cir. 1981); police officer shot » fleeing suspect’s lops without any

|
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p‘obllﬂj; othrr thamn the spspect’s raoming wnd faiking to mjld:ﬂgev Y
T TFF: Sopp. 850 M.D: Tetr. 1972) 21 d, 474 1189 (6" Cir. 1973). Morcover, ;
N bmumnﬁﬂdyﬂrumgmmmnmufmmmmm o
I congtitazs Cormcieace-shocking behavior. Sos Gray v. Spillwan, 925 F.24 90, 91 (4" - {w

1991) (plaintiff was bextrn and threatened with firther beating if he did not canfess). By

mﬂ:;ﬁ:unngh.ﬂmnnhuvubdmhsmdmmgwﬂnpof"mndnmﬁnm“

mmmmmw&m Sex Riley v. Dortem, 115 F3d
adf b 'l 1159, 1168 md (4* Cir. 1997) (finding claiws thet such bebavior shocked the consvicace
"hmﬂui"). We note, however, that comty bave distinguished between the nse of force

in intayogutions and the uss of force in the prison or avest settings. The Fifth Circnit has

held that “the use of physical violence againgt 2 person who is in the presence of the
wmﬁmmhmmmmmnoﬂnmwommmmm
othexwiae initiafe action which would indicate to a reasonably prudent police officer that
the use of force is justified, is a constitntionsl violation.™ Ware v. Reed, 709 F24 345,

351 (5™ Cir, 1983).

BRI ) lemcﬂbrﬁtahtywmtthsoﬂymﬂiﬂdthﬂtmazmﬂetﬂmshoubﬂl&
oy . conscience standard. Yo Cooper v. Dupmik, 963 F.2d 1220 (9° Cir. 1992) (en baoc), the
D Nmmdimnhhnldﬂmtmmmpsynhohgmauy{mvemMmgaMnmquummuld

© ..+ constititéa violation of substantive die process. The inteorogators techmiques were

“desigiip oy initill stress, hopelesaness, and fear, and to break [the mspect’s] resistance.™

ot . The officers planned to ignore any request for a lawyer and to ipnore the
o sunpmt’si@nhmmmsﬂthhﬂmemmmMmymmhm
uﬂhwﬂhalpknwhmﬁmmfymgmh:zmdefmm See id. at 1249_ Tt was

thiz expiress parposc fhat the cowt foud m be: the “aggravating factor” leading to its
courinsioh that the conduct of the police “shocked the conscience, * Jd. ut 1249. The

i _ cowrt reasoned that while “it is a legittmate purpose of police. investigation to gather
 evidence sud pmstex infonmation that will sutround 2 guilty defendant and- make it

3 7 *'_ijr | {difficultifnot impossible for bim to estape justice ,]™ when the methods chosen o |

"f‘““’f'j’__;* . 'pither evidence and iufbrmation are deliherately unlawfil and St the Comstintion, the

5 legitimacy is lost™ Id. at 1250. To Wilkins v. May, 872 F.2d 190 (7 Cir. 1989), the

L ‘Seventh Circuit fonnd that scvere mental distress inflicted on 4 suspect could be » basis
{

' for a substantive due process claim. See id. at 195, See also Rirodes v. Robinson, 612
P.24.'76€, 771 (3d Cix. 1979) (clann of emmotiona] harm conld be the basis of 8 substmtive
duega;mmclznn) mwmwmmmmmm
Lo 19s. Wﬁuﬂwrﬂwouldmemthnlewlnfvmlahmd@mdﬂupmwhuﬂwﬂhuphm&"
o was able; i show “misconduct that s reasonshle person wonld find so beyond the norm of

v proper pblice uucadure as to shock the consoience, and that it ix, caleulated to induce not
muﬂymdnmm;yfmurm:iﬁy.bﬂlmmmmﬂmﬂiﬁqg,mﬂmpm Id On
ﬂmoﬂ:ﬂ(hﬂn&,“nﬂbﬂlﬂmyﬂmﬂ\rmgﬂmmspmtdnunntshnilhem_,
see, e.g., {United States v. Byram, 145 F.3d 405 (1™ Cir. 1998) (assuring defendant be was
mtmdmgurnfpmuenutmndxdnutshodcﬂmmm)mdumthumufsympaihy
({;llr]i;nd;ngmtmnﬂhanm.me,ugﬂ United Stedes v. Simtob, 301 F.2d 799, 809 (9th Cix,

W SECRET/NOFORN -

N | UME003948 AM




(- H T a—

B o o
B T L
.1:],.: S TS

TR R

b

e ble

4
: F&iq:.g;

i

o
L
N
i
;g

i

SR
+ r‘h il lﬁl

- ,1!', ettomg
LB

NEW YORK TIMES

. :

i«ez e
e gy
LT

RNEEE! T LT

O e T A
| !tJ
!

Fax:IM28620340 Jun & 04

¢

. SECRET/NOFORN

D. Jurisdictiom of Federal Coarts
1. Jurigdiction to Consider Constitutional Claims

(i The federal habeas statute provides that courts may only grant the writ
“within their jctions”. ‘Thia has been intexpreted to Limit a cowrt’s subject
matter riadiction over habeas cares to those in which a custodian Lies within the
jurlsdiction. For U.S. citizeas, habeas jorisdiction lics gardless of where the detention.

- QCEUIE, ‘I'huhnhml:ﬁnnmnstbﬂhmughtinﬂmdisuiﬂinwhichnMdinmsidmm, '

. if ]l cstodians are ontsido the United States; in the District of Columbia. For aliens,
! {hue ik o hebess jurisdiction ontside the sovercign teritory of the United Statos.

1 P - .

Y o - '

Congries his the power to &xtend habens jurisdiction

vt rights bt may not place greater restrictions ab it
.. B E(Enth‘nhﬁmu v. Eisentrager, the Supreme Coust rided that enemy alicos,
Co captured op the field of battle abroad by the U.S. Armed Forees, tried abmad for war
“ L ' Crimes, and incavcorated abroad do not bave aceess to the U.S. courts™ over a halbyeas
faals o gertion filed by German pationals seized by ULS. soldiers in China. Eisetfrager
Sl considéred habezs corpus petitions by Geoman soldiers captured duving WWI in China
i || supporting the Fapspese, convicted by Military Comuission sitting in China, and
- 'ﬂmk ; f  iocacorated in Gooany 2ud concluded that United States cotts lacked jurisdiction.
PAlRLE ! -
T (U) Recently, iwmhawful combatants detained at Guantanamo Bay, Coba (GTMO)
P have sought review in U.S. distrct court through the writ of habezs carpus, 28 USC. §
2 S
ﬁig_.“.;: : |
R |
o NI N W
s S Tl y: Eivestrager. 339 U,S. 763 (1950).
55(0)) Jekots. i Eiewntroger, 339 UL.E. 763, 777 (1950), "We are hete confronted with a decition whoss
hasicpreto ihﬂnt-ﬁu:pﬁmﬂsmnﬂiﬂbd.m:mmﬁnﬁmﬂd;h.hminmmtuﬁhﬂuﬁ
vt "Smfdlrﬁtﬂhbuxmpm Tnnwmummﬁmwmhpidht:pdmofnwmﬂﬂuy
S " 1= 2 - consticatiotwlly ratitted m the writ, aven fhongh hr (n) is an pacrmy alice; (i) hat over Been
. - - or e ‘#&-wm;(c)mmmmdmﬁdemfmmmdmhﬁhnﬂﬁhqmdy
i 1 (wirobies of wa (d) was tried md eomyictcd by  Military Commision sitting omide thy Udted

Scatbs; (¢] fic olicnscs dpxinst laws of war Cosmitted outyidr the Uniwed Staes; (£) imd & o all troes
mpidoned suteide the Unitcd Srates.” With those wonds, the Sapxeoe Cout held thar, "% samesidcot
cocmy alica bat no sccess T onr courts in warfie.” Cooendy, the D.C. Circuit is eopsidesing the sppeal
of scvcral détainees 3t (GTMO fn which action e Districr Conzt dessied theiy wit of babeas ooz
‘challenging their detentivn. Al Odah et al. v. United States, Nos. 02-5251, 02-5284, 1od 025288 (D.C.
Cire. 2002},

% 1) For & foller discussion of Habess Covpus Inw ps itspplics to Naval Base, Guutanama Bay, se¢
mernoramdnm, L COR F. Cireg Bowman of 29 Tan 02, sobj: CRIMINAL TURISDECTION AND ITS
EFFECTS OF AVAILABILITY OF THE WRIT OF HABPAS CORPUS AT ULS, NAVAL BASE.
GUANTANAMO BAY, CUBA (m filc). _ '

ST ) Coatlition of Yergy v. Bush, 189 . Supp. 24 1036 {C.D. Cal), affirmed iu part and vacuted in part,
310 F.3d 1153 (97 Cix. 2002). Rosud v Burh, 215 F.24 55 (D.D.C. 2007). :
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:1; E’ ‘. (U} Two courts have examined, and!rejectod, petitioners” claims that Us. ‘

% L mw;mmmnmmamuf"demmmwm K
' th:n.-fum vixsts habeas jurisdiction in the fedezal courts. :

B \td .“" l. ‘.

In:dﬁhnn,unegm:pufMdeﬂmmhnchaﬂﬁgndmnﬂxhuMnf
mmumrmmmmmmmmmmw
Arl*m Thnmu:ﬂ dmlmndm exercise junsdiction on those
: ‘édac to date S Potiti mAlDddhmnnpmdtﬂcmmvmtﬂm
i iﬁtninﬁonnnfhabmbyhrmEmgthmmummdeﬁheAPAandAm The
i ot " Hunfmmdthﬂ.alﬁuughpchuonmdxdnmmekmlmaﬁﬂmmmdy their suit
nhnﬂmg:ﬁgmndxﬁmufmnﬁnﬂnmtwm,mnetbnlaﬂ,mqmedmbebmugjnundm-

b () Tb.:cumnlmheld,mthr:altmmﬂw,thantlackcdjmsd:monﬂnm;f
e fi T ;puhhuunrsﬂmnotbmadhyﬁ:eexclunvcnnum:ofhabmmhnns. The ATCA
,-*‘"*'{g"{fi‘i" i provides the “digtrict couxts shall have ariginal jucisdiction of any civil action by an alien
A for & tort only, comumitted in violation of the law of nations or » treaty of the Uhiited
g ‘Statea” 18 US.C. § 1350. The ATCA, although i provides fedesal furisdiction over

.l i:;"'* f’ " “phivate duﬁuotwmvesnvwmmmmiyﬁ;ramtmsttheﬂmmd States. The

e mmmmmeAPAawmmofsuvmgnmmtyfurmmUnmdmage&
ically bo used to maintain s ATCA action agaimt the Unitcd States. The A1
Don onm ‘hownyer, fmdthuﬂneAPA’saxnnpumﬁr“nﬁhmrymfhmtyexmmnd
B th&ﬂﬁ‘lﬁmﬂuufwnrurmumupmdmmmry"mmhﬂedﬂmﬂm

I
3 ’!I'He Military Extraterritorial .lnnlsdmhm Act

D ThthhryEﬂrthmwxcnmAm(WA),lﬂUSC § 3261 er
il ‘Federal cximinal jurisdiction forsmuns Federal offenses commnitted outside

o thie T it Smesmc:mll.anpermna mumpmmgthemmedl‘omes (e.g., civilian

Eoh ﬂ:l}plﬂ}[!l.'ﬂ and contractor employecs), and to members of the Armed Forces who

;’5 | lnqmﬂndnmmmnlmtwhﬂﬂmbjmttntthMbmmnmmlung,:rﬂmmh_]mtm
S R T _ith.eUCMInrwhncnmmﬂdtheoﬁ‘msem‘thadefmdmtmtmbjmmﬂm'ﬂm The,
i bl | tandard jg that if the condurt by the individual would "constitute an offense punisghible

i byunpmﬂummtfurmpmﬂunomyaaq‘fﬂmmnduarhadbmmﬂgﬁmwﬂduﬂw

,E E spevial maritime and terrifovial _(mtsdwtwn of the United Stores.” (unphm&mldtd} n

g thnnhamafunylcmmhngmMmthemmlaﬁmtofMEJAmmmm,

" hoywever, MEJA romains Federal law.

# 7 B The Uniform Code of Military Justice

| (b) The Uniform Code of Military Justice ((JCMT) applies to United States
_Fumts oh mﬂw duty, at all timas and ia ali planm throughout the world. Membexrs of the

(Ul The ACTA md APA thmri:s. rejectod i the Disttict Cout foy D.C., are awaiting review in the D.C.
Crcuit at this time in the Raswl and A2 Odak cases.
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RN Etnqlmﬂlﬁ'mﬁﬂmgnhrufﬁms can, under cextain circamstances, also be
. .F 'ﬁm,umdﬁﬁm:mmpmﬁngﬂmmedhmuinﬁmofwn
+ "0 ioder cektein ciremmstances. ™
#1013  Offenses

‘ i,l a Ammbc:ofUCMmevisimstenﬁnnyq:plytom-viw:Pambem
: invulvedhthnintmnEuﬁMMdmpewisimufthsngaﬁunofdmmus. Most
| si.gni.ﬁtmtmﬂwfnllowing‘.m -

o Craelty, Oppression or Maltreatment, Art 93

200" (W) The etements of the offense s that the alleged victin was subject to the
.1 ovidis bfithe acensed and that the accused was croe] toward, oppreased, o inaltrosted the
: | The cruelty, etc. need not be physical Subject to the orders of, includés pefsons,

i - it Juxe

b 8 bl _'W;&mm-mbym-muunufmm“mmubdy

e (il b dier £ Yhe acemied, everl if not in the direct chain of commend of the
- . [ Cyuel™; “oppressed™, and “maltreared” refer to nawarranted, barmfid, abmaive,

Dol ponhely dm{utﬁumxjusﬁﬁahlu treatment that, under all the circumstances, resnlts in phyzical
' ar mental pain or suffering and is vnwanznted, wnjnstified and unnecessary fir any
I:i;.:t.hlﬂphx It is megsured: by an objective standard. MCM TV-25; MJB, Section 3~
IR T 1 '
SR ‘
-ll}:[iil-'f‘;l“ P b Reckless Endangerment, Art 134
S ST L _
- ‘.'_"*'f:{ftﬁ'." oo (U} The elements of the offinse are that the accnsed engaged in wrongfid
} - conducs that was reckless or wanton znd that the conduct was Ekely to produce death or
] i | grizvous bodily harm, “{L]ikely to produce™ means the natiral or probable conseenees
| . of particular conduct. “[Grievous bodily harn™ includes mwjuriet eopgparable o ‘
: . fmetured or dislocated bones, serious demage 1o internal organs, MCM TV-119; MIB,
i, . Section3-1004-1. - . |

lf‘ e i:quult,mtus

UM (¢ This article encompasses the following offenses:
L '-»#-?lvi'-l; fad ;" H 1A 'Ikr-r”,‘ U;J i . .

ol l f_:, , _ll j;'mmmdt— The slcments are-thet the accnzed attempted or offered to
o . o bodily ha fo ani individuat and thist such attcoapt or offer was done with unlswial
T fcce end violenee, An act of Soxce of violence is unlawful if done without legal

- justification or excuse and without the consent.of the victim., The use of threatening
mlﬁ:ﬂby A Menaciip act or Festurc may constitute su assanlt,. MCM IV-
81; MUB, Section 3-54-1. :

" (@)  Asticle 2 UCMY; Rus for Courts-Martial, Rule 202, and Discasyion.

®-(U) The follawing are extracted from the Department of the Army Pamphict 77-5, Military Jodges®
Benobbook (MIB), which sunmvsrizry the requirements of the Mamnal For Conyts-Martial (MCM) aod case
law applicable to trals by cours martial, :

SECRET/NOFORN 4
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(1D Assawit consummated by a battery — An assenlt resulting in actual infliction

| of biodily harm is 2 batery. Bodily hann mezans auy physical injury to or offensive
nmmmmshgm. MCM IV-83; MIB, Section 3-54-1A

‘ axyamlt (use of a dangerous weapon, means or force) — In
0 ﬂndnnﬂtﬁofmmlt.ﬂnsuﬂ"msemqmmﬂmmcmmsnrfbm
iy o ! mdmaminnﬂlﬂmlytnpmdmedmrhorgnmhodﬂy
B ;tsnﬁmnlm,muldhmumeammhkﬂymmﬂm
] "-mﬁpmahuﬁmwhah:tmanﬂmﬂyum MCM IV-84;

mul.hpl: instances in which anthority and context permit touching
gitrds, training NCDs ete. — that wnuld not be lnwiill nder

nptbmty
‘?7 'g:d-‘. Involuntary Manskaughter, Art 119

N ' () The elements of this offense are that acts or omissions copstituting culpable
:  |negligence resulted in an uplawfil killing. Culpuble nepligenice contemplates a level of
‘- hmdlmmms in circnnstances in which, when viewed in the light of humae experience,
. miight fordeeeably result fo death. MCM IV-64. Failure to assiducusly follow protocols
-pmhdu*gffm‘th: bealth and safcty of detainess: during interrogations of detatnees eonld

©  inmadint tolsuch. culpable negligence. MIB, Section 3-44-2.

. 41._‘-.1

Mﬂmafﬂmuﬂ?emcmthﬂthcpﬁszduad.hmdmh i

s ,.;.:!: i e
O F;;“:j_.-_&._# &uﬁhﬂ iril the:‘aist or failtre 1o act of the accused, that the killing was imlawfil,
Uil ek it i iwithont: '.Uushﬂmhun,mdatthntﬂmeﬂlenmusndhadthemtmtmmﬂmtgmat
© o, bodilly e Wmthcpmn. MCM IV-118, MIB, Section 3-43-2.
.:" “| '
‘ -“‘7:'!;1 X "_nbedienmnfﬂrdan,mm

> )} Imsuiﬁensemmmﬁedwhmthemsﬂd,hawngadntymdusn failg to
buethﬂn orders or regulations. MCM TV-23; MJB, Section 3-16, The duty to obey
gmy exténd to treaties and starutes as well as regulations, The Convention against

crtnre and the general case law reganting croel and umnsual ponishment may be relevant
here ae it is for Acticle 93. See gmeraﬂy Wilson v. Seiter, 501 U.5. 294 (1991).

2. Dereliction of Daty, Art 52

‘ ‘{i.i ‘, (¥); A dereliction occurs when an individual knew or chould have known of
q; 'i; cexfaim m}mbeddlmmnndmtherwmfuﬂyurﬂumghneglmtmdﬂnhmmﬂm

'y .;, ..;,‘ ey .Pu'ﬁirmapmufthnmdnnm MCM IV-24; MTB, Section 3-16-4. Customs of the sexrvice
;:.:ﬂt's )'ﬁ-‘al._.": " |_\ ] |
S {‘t"ﬁxlgﬂ'_ R I l‘l AN SECRET/NOFORN h
R i L I L rged -
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" s well 48 statmtes s treaties that have become the lzw of the land may create dutiex for
" purposes of this article.

b, Maluing Art124

uﬁ r': (“tn mm&mmmw&mw i .ﬂlﬂﬂ- ‘-' od
wr ' imjaxy npm,mdwhnﬂﬁhﬁmdﬂlmmhﬂuﬂhﬁqiutysuinuﬂydufﬁ:gwedﬂm

peri hody,dmoyudnnﬁnhledmmgmurmmbmmmimslydimmshndme
physical vigor. MCM IV-77; MIB, Scction 3-50-1. :

P ; -'.‘I::ip S ey 0 .
AN Deténnee under, the UCMI (R.C.M. 916)

K CARL R 1dn-mm:mrmyus=offummbmwm.itmmeithabcjuﬁﬁadmdqmu
T ' i ) ornnwwptedaﬂi:maﬁv:deﬂmseispresmttnmmthnothnwise
sonditet No case law was fonnd that defines a1 what point force or violence
{iler tawrfnl or unlawfirl during war. Each case is by ifs uatnre, dependent
.ﬁctualcimug:nstmmmuumﬁngﬂmimidmt : .

. L SRR ASEL . ETL Y
it i 4 g
it % t4 () Applying aoocpted ries for the law of mmed confict, the e of force s only

=i o 1 sathorized whex there is s military puxpose and the force vged is 0o greater then

gl '51: | iecessary to achieve the abjective. The existepce of war does not in snd of its=If justify

|1 ait forns of assmut, For instance, in United Scates v Calley, 22 US.CMA. 534, 48

1] P . CM.R19(1973), the eourt recognizes that “while 1t 19 tawfil to kill an enemy i the heat
b B andexmiscofm.mﬁllmhmmmyaﬂmhehaslﬁddawnhiﬁmh...ismnrd.er."

: Hntheq,ﬂlefactﬂ:ntﬂleIaWufWarhashmviolnmdpumnmttDmotdﬁbf'a"supﬂim'

. dmﬁnﬁlmwhethﬂmiﬁtﬂynrcivﬂ,duﬁmtdepﬁwthemhqﬂmuﬁﬁ character of

I ¢ * 2 war critne, nor does it copstitute a defepse in the txial of a0 accused individnal, vnless

¢ him i t1:'(.'i:l.'mlfal:ld.nnu.ldnutmanonahlyham‘;bt:amc':tpactndti:‘knoww'ﬂiﬁt‘tﬁin':iiii:t"''

red Wi nolawfol. Tn 21l cases where the ordex is held not to constitute a defensa to

s e WL crime, the fact that fhe individual was acting parsiant 10 orders may
o T e cimeidenéd b pitigation of punistonent. "The thrust of these holdings is that even in

7w tixnits tio the nwe aud extent of force apply. C

i

»..::-::—
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KT UL ‘
H E ? |
i |:1 N PO .
y e ‘-:-H'" O it ) E
) ﬁw‘ ?“{"il 4 !wﬂ ,_‘!_.?‘ g i 1la g ) Ix
; ‘Hﬂ' F —mmm&nmmhﬂahﬂdnmnﬁh Ny
-"'**“"':“'““""1“' o 2t i grievous bodily havm was about to be inflicterd on himseif. g
y TR m&me&nunndmmmordmwpmdmtadnh :

otk B a Balrie m&&umm“ﬂdhﬂebdluvdthnthmrwmgmmfﬁr N |
: B ol eriinis ] hain {sn: objective test) and the person must have ‘
- A thi the 4 ﬁxrccumdwnsreqmedtnpmmdagumdmthur
hibiiity harm (a subjective test). Grievons bodily hamm means serious bodity

. 'Itidoes not xaedn minor injuries such as g black eye or a bioody nose, but docs l
ar dixlocated bones, deep cuts, Torn members of the body, serious damage il
organs, or other seribus bodily infuries. MIB, Section 5-2. (Sec alzo the i
dimmm of"‘Salf Defimse” mmdex the discussion of Federal law, supra.) ]
Jap
b Defense of Another | ] z!
b (U) For this defense, the accured must bave had & reazonable belief that harm ‘ E%[
"y nwnbuutmbemﬂmtulmdﬂmttbeacmsadmmﬂybchnmdthnfurmwasnmmy i
K- :impum person. The accused must achially believe that the amonnt of forge nsed K
A [! ;',f!‘.'wns_ mpmtemagmmzdcguufhnmﬂnﬂmed MJB, Section 5-3-1. !

Sl bnper Ry W o

e h’: Et' 5}41' lb-tqh'] [N e

1 J.lfu_ \lg;!l e
TR

-Ithe 5 of au event were as the accused believed, there would be no offense.
E drmmhnutmwl\rmgspmﬁc intent, the igriorance ox mistalkes xmust be both honest
. (admal) snd ressongble. The majority of the crimes discussed shove do not require
@mﬁ:m For instance, in the case of violations of general orders, knowledgr is
présoined. ‘Most of the “mistakes” would ikely be mistakes of law in that the rocuse
wu:ﬂdndtbelwvmhatthcmnductmunhwﬁﬂ. While mistakes of 1aw ixe gensrally
-\gmtaﬂnﬁnke. wnawareness of a law may be a defense to show the absence of 2 crininal
ltntcufnnndwhen mnmlhnwledgcmnutnenmarym estublish the offense. MIB,

S S ".deﬂﬂ'mseamcswhmmmmed:sdomgalswﬁdnﬁmnlmﬁﬂmmw i
S - frem '6f  neglipence., and anforeseeable or unimtentional death ar bodily harm ocours, th
o ‘ e
v
-_; ﬁ L dJ] If 1 goorance nxm:stakedafactmm:mmdunmﬂufanuﬂ'cnmmwlwnﬁ 7
| ﬁ ¢ infent, the ignoranee or mistake need only exist in the mind of the accused, ie., if
i 3

E = =
e
TR R il

e seetmj-n

B i .l‘ 1 : g

et LA S i C "'-lltdlﬂ'ﬁl _ |£¥.
. |I1:ls ) daﬁ:uﬂe to any offtmse except killing an ivmocent person that the |

. a:umud'x,pmpahm in the offense was caused by a reasonable spprehiension that the -
ancused "F another mnm:nt person would be jamediately killed or would immediately a ;
o - SECRET/NOFORN 0 ]
M f :‘ ‘N}[i‘ i!: Lo o m}t“ AM ml |
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' mefler acxigus bodily injiry if the accused did not commit the act. This apprebiension

H pﬁwlymwmmmofhmﬁmuMhaSmy
to void comtoitting the act without subjecting the accused or

fidh 01 mmmmummmmmwmw RCM

. § \q pm(hxﬂun_sms-s

3 lcr,d:‘

HCMR.?(IQSﬂ.tbﬂthnd:&meufdm'mmawﬂabhtnm
i bhnhmonofmemmnchmgedmﬂtedﬁummsmablﬂhruf

ihﬂcrmnnllvunhnc.
, & (Oboliencetn Orders (MJB, Sections S-4-1 au 5.6.2)

-‘r‘."'--‘f 'Ihewxhﬁtyofohadamccmmdmasaddenxehnmmfhed:mcnvmmd
! ﬂo!i::y of service member’s Chain of Command. For example, when the interrogator

. at the djrection of the command employs the use of physical foree 35 an intergation

| Ne/ehe would certainly raise the defense of obedience to orders, The dicstion

| thew beromes one of degree, While this may be a snccessfol defense to Simple assaults or
| batteries, it would unlikely be as successfl fo-more sexions charges Snch a3 maiming,
‘ rianslanghter, and maiming. Within the middle of the spectrm lay those offenses for
whmh the effcctivencss of this defenge becomes less clear. Those offenses would include
ubndud wnbecorping an officer, reckless endangexment, cruclty, and negligent ham:mde

Obedicnce to orders provides a viable defense only to the cxtent that the:
qi:_.tednndﬂmdﬂs, and did not know (nox would a person of ordinary sense have
prders were wlswil, Thus, the viability of thiz defense is keyed to the
nmmnblupnmn 5) koowledgr of the lewfuiness of the oxder. Coxpidon
lﬁnmaggrmwmdphymnlthntmhmqmnﬂhmﬁd(mﬂmed)
innmunlikdyﬂ::masmnhlchdwfthatmnnrdmtu employ such

] Inmdﬂﬁ:rmymnffumntobalawﬁxLLtmnstmther(x)bsmuﬁadtmda
. or (i) m aceepted affirnative defense is present tn excnse the-
hnlawﬂllcundm:t. No case law was found that defines atwhntpumtﬁ:ma ar

uﬂm‘m ;

1“ i ‘violence becomes either lawfil or wnlawfil during war. Each case= is by 1te patirre,
i i dependept/upon the factnal circmmstances surrounding the incident.
' 3} (1) Applying accepted rules for the law of armed conﬂmt. the use of foree is only

l authorized when there is a military pupose and the force used is no greater than
[
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necessary to achieve the objective. 'The existence of war does pot in and of itself justify
all forms of assanlt. For instance, in US v, Calley, the court recognized that “while it is.
il -kﬂlmmy‘inth:hmmdexudnnfwu,.hﬁﬂmmhméheﬂyaﬂﬁhe
ARt Hic arre . . . i mnrder” Further, the fact that the Llaw of war has been
btz bt b ordér of » supierior anthority, whether military or civil, does not
¢ il of its chanicter of # war crime, nor does it constitmir 2 defense
dividnal, wiiless hedid not know and could ot reasonably
vkt i it ordered was undawfil. T all cases where the
hiinin'a defesbe to m allegation of war crime, the-fact that the

= aiting phrengat o ordirs may be convidered in mitigation of punishment.”
these Roldings is that even in war, limits to the use and extent of force

i
{

RN TP

i1 . () Anpther commen law affirmative defense is one of necessity. FThis defense is
l:énogni.tn‘dbyn number of states mod is applicable when: 1) the harm must be eorumitted
" ' moder the pressure of plysical or pahwal force; rather than bumen foree; Z) the harm
[ |mghtmbewuidndisgmatuihan(uratleasteqmltn)thathammugh“ﬂbﬂ"'mm
gl f;-\bythelhwdeﬁningﬂleoﬂ'm:hargtd; 3) the actor reasonably believes gt the moment

' |that his act is necessary and is dexigned to avoid the prester harm; 4) the actor must be
. without fanlt in bringing about the situation; and 5) the harm threatened mmst be
iiqmlin:hqlmingm alternative by which to avnid the greater harm,
I I .
i1 (O Btwever, military courts have treated the necessity defrnse with disfavor,
some heve refused to accept necessity as a parmissible defense (the MCM
: w3 v affimative defense nnder RCM 916). “The: problein with the
iy  invalves a Wrighing.of evil inflicted against evil avoided snd
pilltto Iegislete.” The courts also have been reluctant to cbrace: the .
2 "feuy that private moral codes will be substitwted for legislative
tion, replting o a necessity exception that swallows the mle of law.” Uriited
ik, 34N 326 (CMA 1992). -

| (1) The effect of these cases is that the MCM recoguizes that n accused may

S

an itlegal act in order to avoid the scrious mjury or death of the accused or an
ihﬂnb&nt‘p&mn. However, military law limits this defense only when theré is m
minihent and contiuing harm thet requires immediate action to prevent. ‘Orice the
ediacy i goar, the defrnse will no Jonger apply. Ostensibly, the usc of faxee to
B mm from an anlawful combatent, absent inmmediate and compelling
' cirent ses, will not meet the elements establishod by the MCM and cass Jaw. " (But
A . e the necessity defense in the discnssion of Federal Jaw, supraz.)

:
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- ‘ doctrines conld render specifie conduct, otherwise crimiual, not
R A ek T it .

See d;;_éumm of Commander-in-Chief Authority, supra.
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W. Considerations Affecting Policy

;“ . U A.  Historical Role of TI.5. Armed Forces

. ; .;\: !- ‘ |chk:;v“d ,

L Ihe basic prioriples of interrogation doctrine, procednres, and techniques
. aoaclicabl enci: intertogations from June 1945 throngh May 1987 were

{E3) 30-15, Eximination of Persopnel and Doctiments. M

g b tie basic principles of intelligence
d. 4l pmkedures and techniques applicable to Anay

obo fatestbations 6f nom-U.S. personnel. The ofher Services rmport that they too
' Fn?mms of this Field Manual,

M (U) FM30-15 sated that the principles and techmiques of mterrogation discussed
b Hu’ﬂﬁn the msniial are; to be used within the constraints established by humanitarian,
E88 Fhnteiational law and the Uniform Code of Military Justice ("UCMI™). The fimdmnental
11 'Pﬁmiplé tinderiying Ay doctrine concerping intelligence intervogations between 1945
U ey ¢he jesuamice of current doctrine in 1987 (M 34-52), is fhat the comaiander may
;b hthMEWMImmmthﬁMﬁmmm
% 1 Yor the protection aud secuxity of his mit. Howevar, a strong caveat to thils principle
o4, noted, “treaty committments and policy of the Uniterd Stites, international agreements,
i b 'nﬁén_ al luw, and the UCMY require the conduct of militaty to conform with the Taw
1 -dftwar.” |FM 30-15 2lso recognized that Army ntelligence interrogations must conform

' fic prohibitions, limitations, and restrictions estsblished by the Geneva
- August 1949 for the bandling and treatment of personmel captired or
Y forcex™ (citing FM; 27-10, The Law of Land ‘Warfaxe).

PN

5045 also stared that “Violations of the crstomary and freaty law
condurt of war normally coustitut a concurrent violation of the

Ciel of Military Justice and will be prosecuted uder that code.™ Thie mannal
‘Al pesisoimel that it wes “the direct responsibility of the Commirider td Tktie
Jawof war is Tosperted in the conduet of warfare by forces in his command”
the ‘mtelligence intecapation techmiques outined in FM 30-15 were bised tpou

wt némll:ﬂmd under intemational law md demestic 1.5, law and a5 constrained
irythel LICMJ.

£ S (1) Eostorically, the intelligence staff officer (G2/52) was the primary Army staff
- officor respansible for al intelligence functions within the commnend stoucture, This
AEME 1 responsibility included interogation of enemy prisoners of war (EEW), civilien igterness,
. .f::.‘.‘. lll_ E.ﬁdlﬂth.ﬂr ! !md | * ﬂmm- In ! § u I - mﬂ.l | u« X ‘.-l

A

",“:Rﬁ;iﬂi-g; B ‘ui"f: 1]?1.
P T TR L

A kﬂ-ﬁﬁ-‘ﬂﬂ‘iﬂﬂ' was responsible for insuring that these activifies wene execufed it aceordince
S e ithiinteonstional and demegtic U.S. law, Tnited States Goveroment policy, and the

¢ " " applicable repnlations and ficld maonals regarding the treatment and bandling of EPWs,

AR 'SECRET/NOFORN H
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ect] 0 requirements, ;fmm:;:ginm regué;:;ions,
q::i:edmhumbmnl and damestic U.S. law and the applicsble

- (.‘U) FMSO—ISshMthaﬂnmlﬁgmceinrmng:ﬁunsmanminwlﬁngthn

o Indmhmﬁouufnmmminmdnrtouhﬁinﬂmmmtuf
ble --m--.m Mmgxﬁmsmnfmnytypcs,mmhasﬁmintﬁview,adcbrieﬁng,
i o elicitation. However, the FM made clear that fhe principles af ohjective,
i mbative, acogcy, prohibitions against the ngs of force, and security apply to all types
‘| bf interregations. The manual indicated that the goal is o collect usable and reliable
|| frodation, in a lawfil manner, provptly, while meeting the intellipence requirements

il , i@ﬁwz:;lﬁmaﬂimdﬂpmhibiﬁonmﬂmmeuffumdminginmuugaﬁm.
o T .IJB‘II_, Mubstion mcinded ﬂﬂh!ﬂlﬂ!eofﬁnne.mmtaltommcbmts,mdmrpnmm
j nhnmhﬂhnmofmykml Inteogation doctrine, procedures, and techmiques
s e i fd!wnqbaﬁndllpnnprohxbmnmmmmmm domestic

thition oy the use of force, mentsl or phyxical,
pod 1 E}'r.holagicaltm!nmdde:epﬁmtmhniqm
> induee 2 ggurce fnty providing int=lligence infoxmation. :

_ ', g?ﬁnqudmymhfvﬂmﬂﬂiﬂ:mmmEMgaﬁmtmhﬂqum. As ofthe "u!l .
o A gbﬂhlsmﬂwis.nnmphrhasbtmmim "'!

RopLicers, saud other persanne] in the nee of interropation elements io
!Ilﬂ&:lt-llmbuﬂimpmcudmfurhmdliugsnmmdf
Jo | uteiopatitng, nxplaimﬁmmdpmmxingofdammh,audmempmﬁnguf

ot v Inteligenes gained through intarogation, Finalty, BM 34-52 covers directing and
.., Spevising an epevations, conflict scenarios, and their mpact on interrogation

. SECRET/NOFORN 55 : -
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“Sroad and idealistic concepts of dignity, civilized standards, humaniry, and decency™).

Nevertheless, certain guidefines emerge from the Supreme Court's junisprudence.

£31 0] SR clvilizod mdRures of life's mecesxities’ sufficiently grave to form the basis of sn Eighth

SiTi L Amendivent violation ™ Wilsaw, S01U.S. at 298, quoting Rhades, 452U.5. 2t 347, Itis

"‘i.l't“'f%'-‘n_?i i ot enctigl nwhmmmmmmmﬁwm&ﬁnﬁﬁnmm

ey e 0 Sretrictng even harsh,™ 28 such conditions are simply “part of the penalty that

Lo “jﬁ*:‘fﬁ?si-‘i ool il gy A shicix: offixries against society.” Rhodes, 452 U-S. at 347. See

ORI ﬁc’ﬁtmﬁmmmmmmmﬁmbmmm") Rather, 3

T priedmed shios shyorw {Hat hic has suffeacd & “serious deprivation of besic hivnum necds,” id

e af 347, such s “essential food, mesdical care, of sanitation,” Id at 348. See also Wilson,

... 501US. m(wkhg"&depriwﬁmofashgm,idmﬂﬁahlehummmadmhas

| T e .| ot ‘gxdbisc’). “The Amendment aluo imposes [the duty on officials to]

L "\W:hmhnemndiﬁmnfmnﬁmmﬂpﬁsmdﬁﬁﬂsmmmmm

receive adequate foad, clothing, shelter, and medical care, and roust take reasopahle

T imumnutr»gunanmethesnfdynfthainmatﬂs." Farmer, 511 11.8. of 832 (citations .
hil ! ofmitted). The Court has also articulated an altmmative test inguiring whether an iomate

" 'was e:phsedm"nmhmnﬁﬂﬂstnrseritms harm.” Jd ot 837. Seealve DaSpain v..
Uphoff. 264 F.3d 965, 971 (10th Cir. 2001) (“In ordex to satisfy the fobjective]
'requirement, the inate must show that he is incarcerated under conditions posing a
'substantial risk of serions harm 7). '

o 16)] Th:v:ﬁpusmnditinmnfnmﬁnememamnntmheasmsodundeummmy
of the cirounstances approach In Wilson v. Sefter, 501 US. 254 (1991), the Snpreme
iy g o Cout exywessly rejocted the contention that “each condition must be conzidered as part of
it bverhli conditions chalicnged.” . 2t 304 (teroal quotation marks and citstion
AT omited), Tstend the Cotixt conchded that “Soras couditians of confinement mxy
ok cakabiit s Exgithr Amexithmieatt violation ‘in combirution’ when each would iat do %o
e SR, i ity witen they Hiave 2 munally enforcing effect that produces the deprivation
e £ mingle/identifiable hnoan peed soch as food, warmth, or exercise—for exanple, a law
v 0 coll tempetatitrs at night combined with a falure 2o issuc blankets.” Jd at 304. Asthe
Court forther ecpluined, “Nothing £0 amotphons as “overall conditions” can rise to the
tevel of driel;and umigus] prmishment when no specific deprivation of & single homan

' ecd exists™ T2, at 305.

vl
R T

et i bificial wab subjectively aware of that tisk™. Farmer v. Brennan 511 US. 125 (1994). As
| fi -.&xoSummeCum'tﬁmhnrcxplainﬂd: . ‘ :

‘Wo hold. .. that 2 prison official camot be found lisble wnder the Eighth -
Amendment for denying any inmate hitnane conditions of confinsment ymless the
official knows of and repards an excessive risk tes imate health or safety; the
official must bath be aware of facts from which the inference cam be drawn that a

substantial risk of serious harm exists and ho must also draw the inference.
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- (1D To demonstrate deliberate indiffereqce, a prisoner must demonstrate “that the |
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Army imerrogation doctrine today, and since 1945, places particular

jaik; an the Mwnane handling of captrred parsounel, Interrogators receive specific
¥y by Anwy Yadgoe Advocates oq the requirements of interoational and domestic
mhw,hmmﬂmwm:UmfumCod:uthMmew(ng.

('U) FM 34-52 adopted the princip lumdﬁ'mcwmkﬁrcondumngmtdhgm
g llsllhd.inﬂ[30-15. FM 34-52 mabntained the established Ay

MW involved the art of questioning and examining 2
im i “hﬂbhin,ﬂnmmnmuwtnfmbhmﬁmahm FMM-SZIISB

mplytoﬂltypuufmtmnpﬁuus- The gna[uf
B et 15 the same, the collection of usable and
mnhwﬁ:lmmmwhﬂummnngﬂmmtclﬁgemc

o ~'-_m. . (U'] m'%SZMdthamuluanS Amny Intelligence Center, Fort

: l"pm!huﬂmunphnmupmhibmnmnnﬂmmcuffbmu As stated in its

j erdecegeor, FM 34-52 defines the use of force to include actual force, mental fortare,
Vihvests, dnd expomte to inhumane treatment of any kind. The enderlying basis for thix

HE b ipt is the proscriptions contained it intemstional md domestic 115, faw. Cluent

ol intcmogation. doctrive continucs to view the usc of force as

o pain the cooperation of capiured persoquel. Army intexcogation experts

uwtheumnfﬁ)mcasmm&nnrtuchmquﬂhatmldsmﬂ:mahmofqueshomhle

! quality. The primexy concems, in addition to the effact on informstion quality, are the

hdvmeﬂ'actmﬁnnmmmgmmandﬁmbnhmumlnbangﬁmthnmbmng

b ik mmpaﬂ (offexing particular mfornmation to avoid the use of furce). However, the

Jﬁnﬁny :dncumalpmlu‘bmmmthmnwof force does oot proscribe legitimate '

i
e .

“. I A th

i E st .,f ..__;-mﬂlﬂfm‘ﬁmnﬁulwuthesumnmdthammwnn, establish
airithin tunpot betwren the intorrogator and the souxce, and maniphlste the
iotions and weaknesses to gain willing cooperation. Approved tochniques

: Diredt, Inceutive; Emotional (Love & Hate); Increased Fear Up (Harsh & Mild);
ik ""’”“““Pddmndngncup&mm Fuhhtngmhmque,WeKnan

] [
"o (U) The President’s Military Order that addresses the detention, treatwent, and trial
df éeztain non-citizens in the war aganst tm:unsm., pmwde:s, inter alia, that any

(U) Milttary Order - Datextion, Treatteny, and Trial of Certain Non-Citizens In the War Againsr
Pmmlmt of the Ulited Sttes, November 13, 2001,
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