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H. International Law

() The following discussion addresses the requirements of international law, as
it pertains to the Armed Forces of the United States, as interpreted by the United States.
As will be apparent in other sections of this analysis, other nations and international
bodies may take a more restrictive view, which may affect our poliey analysis and thus is
considered elsewhere.

A The Geneva Corventions

. (L) The laws of war contain obligations relevant to the issue of interrogation
techniques and methods. Tt should be noted, however, that it is the position of the T 8,
Government that none of the provisions of the Geneva Convention Relative to the
Treatment of Prisoners of War of Augnst 12, 1949 (Third Geneva Convention) apply to
al Qaida detainees because, inter alia, 2l Qaida is pot 2 High Contracting Party to the
Convention.! As to the Taliban, the U.8, position {5 that the provisions of Geneva apply
to our present conflict with the Taliban, but that Taliban detainees do not qualify ag
prisoners of war under Article 4 of the Geneva Convention,? The Department of Justice
has opined that the Geneva Convention Relative to the Protection of Civilian Persomnel in
time of War (Fourth Geneva Convention) does not apply to unlawfisl combatants,

B. The 1994 Convention Against Torture

(U} The United States’ primary obligation concernin g torture and related
practices derives from the Convention Against Terture end Other Cruel, Inhumsam, or
Degrading Treatment or Punishment (commeonly referred 1o as “the Torture
Convention™). The United States ratified the Convention in 1894, but did so with a
variety of Reservations and Understandings,

(U) Atticle 1 of the Convention defines the term “tarture™ for purpose of the
treaty.’ The United States conditioned its ratification of the treaty on an understanding
that: ‘

...in order to constitute forture, an act must be specifically intended to
inflict severe physical or menta) pain orsuffering and that mental pain or

(wn Article 1 -d Ese"s Convention, the torm “torture” means any act by which
seveTE pain or suffering, whether physical or mental i inreqtionalty iuflicted on s person for such purposes
as obtzinmpg from him or & third persen information er 2 canfession, punishing him for wu act he or a third

at the instigation of or with the consent or acquicacencs of a public official acting in sn official capacity, Tt
does not-include pain ar suffering arising anly from, inherent in of meidental to lawful sanctions,”
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suffering refers to prolonged mental herm caused by or resulting from (1)
the intentional infliction or threatened infliction of severe physical pain or
suffering; (2) the administration or application, or threatened
administration or application, of mind altering substances or other
procedures caleulated to disrupt profoundly the senses or the personality;
(3) the threat of immminent death; or (4) the threat that another person will
irnrmnently be subjected to death, severe physical pain or guffering, or the
administration or application of mind altering substances o other
procedures caleulated to distupt profoundly the senses or personality.*

(U) Article 2 of the Convention requires the Parties to “take effective legislative,
administrative, judicial and other measures to prevent acts of torture in any tertitory
under its jurisdietion”. The U, 8. Government believed existing state and federal eriminal
law was adequate to fulfill this obligation, and did not enact irnplementing legislation. '
Article 2 also provides that acts of tortare cannot be justified on the grounds of exigent
circumstances, such as a state of war or public emergency, or on orders from a superior
officer ot public suthority.® The United States did not have an Understanding or
Reservation relating to this provision.

 (U) Article 3 of the Canvention contains an obligation not to expel, retum, or |
extradite a person to anather state where there are “substantial grounds™ for believing that
the person would be in danger of being subjected to torture. The U, 8. understanding
relating to this article is that it only applies “if it is more likely than not™ that the person

would be tortured.

(U) Under Article 5, the Parties are obligated to establish jurisdiction over acts of
torture when committed in any territory undagits jurisdiction or on board 8 ship or '
aireraft registered in that state, or by its nationals wherever committed. The “special
maritime and territorial jurisdiction of the United States™ under 18 U.8.C. § 7 satisfies the
U. S. abligation to establish jurisdiction over torture committed in territory under U.S.
jurisdiction ot on board a U.8. registered ship or aircraft. However, the additional
requirement of Article § conceming jurisdiction. over acts of torture by U.S. nationels
“wherever committed” needed legislative implementation. Chapter 113C of Title 18 of
the U.8, Code provides federal eriminal jurisdiction over an extraterritorial act or
attemnpted act of torture if the offender is 2 U.8. national. The statute defines “torture”
consistent with the U.S. Understanding on Article 1 of the Torure Convention.

(U) The United States is obligated under Article 10 of the Convention to ensure
that law enforcement and military persomel] invelved in interrogations are educated and
informed regarding the prohibition against torture. Under Article 11, systematic reviews
of interrogation rules, methods, and practices are also required.

4 () 18 U.8.C. § 2340 wacks this language. For a furthey discussion of the U.5. understandings and
reservatisns, see the Initial Report of the U8, to the UN. Commines Against Tormare, dated October 15,

1999,
5 (U7) But see discustion 1o the centrary at the Domastic Law section on the necessity defense.
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(U) In addition to torture, the Convention prohibits cruel, inhuman and degrading
treatment ot punishment within territories under a Party’s jurisdiction (Art 16). Primarily
because the meaning of the term “degrading treatment” was vague and ambiguous, the
United States imposed a Reservation on this article to the effect that it considers itself
bound only to the extent that such treaiment or punishment means the cruel, unusual and
inhumane treatment or punishment prohibited by the 5%, 8%, and 14* Amendments to the
U.S. Constitution (sce discussion fnfia, in the Domestic Law section).

(U) In sum, the obligations under the Torture Convention apply to the
interrogation of unlawful combatant detainees, but the Torture Convention prohibits
torture only as defined in the U.S. Understanding, and prohibits “cruel, inhuman, and
degrading treatment and punishment” only to the extent of the U.8. Reservation relating

10 the TJ.8. Censtiition.

(U) An additional treaty to which the United States is a party is the Intermational
Covenant on Political and Civil Rights, ratified by the United States in 1992, Article 7 of
this treaty provides that “Noe one shall be subjected to torture or to cruel, inhuman o
degrading treatment or punishment.” The United States’ ratification of the Covenant was
subject to a Regervation that “the United States considers itself bound by Article 7 only to
the extent that cruel, inhuman, or degrading treatment or punishment means the cruel and
unueual treatment or punishment prohibited by the Fifth, Eighth, and/or Fourteéeath
Amendments to the Constifution of the United States.” Under thig treaty, a “Human
Rights Committee™ may, with the consent of the Party in question, consider allegations
that such Party is not fulfilling its obligations under the Covenant. The United States has
maintaitied consistently that the Covenant docs not apply outside the United States or its
special maritime and territorial jurisdiction, and that it does not apply to operations of the
military during an international armed conflict.

C. Customary Internationsl Law

(L)) The Department of Justice has concluded that customary international law
cannot bind the Executive Branch under the Copstitition, becanse it is not federal law.®
In particular, the Department of Justice has opined that “under clear Supreme Court
precedent, any presidentis] decision in the current confliet concetning the detention and
trial of 2l-Qaida or Taliban militia prisoners would constitute a “controlling” Exa:uhve
act that would immediately and completely override any customary internationsal law",”

“(U) Memorandum dated JTanuary 23, 2002, Re: dpplicanan of Treaties and Laws o al-Qalda and Taliban

Detamzm" at 32.
? () Memorandum dated January 22, 2002, Re: dpplicarion ef Treaties and Laws to al-Qaida and Taltban

Detainees at 35,

SECRET/NOFORN | ¢
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I1L Domesﬁc Law
Al Federal Criminal Law

1. Torture Statute

(1) 18 U.5.C. § 2340 defines as torture any "act committed by a person acting
under the eolor of law specifically intended to inflict severe physical or mental pain.... "
The intent required is the intent to inflict severe physical or mental pain. 18 USC. §
2340A requires that the offéense occur "outside the United States”. Jurisdiction over the
offense extends to any national of the United States or any alleged offender present in the
United States, and could, therefore, reach military members, civilian employees of the
United States, or contractor empluyees.“ The “United States” is d=fined to include 2ll’
areas under the jurisdiction of the United States, including the special maritime and
territorial jurisdiction (SMTJ) of the United States, SMTJ is a statutory creation’ that
exutends the criminal jurisdiction of the United: States for designated crimes to defined
areas.® The effect is to grant federal court criminal jurisdiction for the specifically

idenfified crimes.

(U) Guantanarno Bay Naval Station (GTMO) is included within the definition of
the special maritime and territorial jurisdiction of the United States, and accordingly, is
within the United States for purposes of § 2340, Thus, the Torture Statute does not apply
to the conduct of U.S. personnel at GTMO, That GTMO is within the SMTT of the
United States is manifested by the prosscution of eivilian dependents and employees
living in GTMO in Federal Distriet Courts based on SMTJ jurisdiction and Depertment
of Justice opinion'! and the ¢lear intention of Congress as reflected in the 2001
amendment to the SMTI. The USA Patriot Act (2001) amended § 7 to add subsection 9,

which provides; .

“With respect to offenses cormmitted by or against a national of the United States
as that term is used in section 101 of the Immigration and Nationality Act —

¥ (1) Seetion 2340A provides, "Fhoever ourside the United States commits or aftempts to commit torture
shall be fined or imprisoned..." (emphasis added).
S(Uy 18 USC § 7, “Special maritime and terrimrial jutisdiction of the United States” includes any lands
under the excineive or concurrent jurisdiction of the United States,
19 (11} Several paragzaphs of 18 USC §7 are relevant to:the issue at hand. Paragraph 7(3) provides: [SMTJ
includes:] "Any lands reserved or acquired for the use of the United States, and under the exclusive or
capcurent jurisdiction thereof, or any place...." Paragraph 7(7) provides: [SMTJ includes:] "Any place
sutside the jurisdiction of auy pation to an offense by or against & national of the United States.” Similarly,
paragraphs 7(1) and 7($) exicnd SMT] jurisdietion to, "the high seas, any other waters within the admiralty
and maritime jurisdiction of the United States and out of the furisdiction of any particular state, and any
vessel belonging in whole or in part to the United Statca...” and to “azy aireraft belonging in whale or in
part to the United States ... while such aircraft is in flight aver the kigh sess, or over agy ofher walens within
gm afmimlw and maritims jurisdiction of the Unjted States and aut of the jurisdiction of any particular '
tare".
(' (1) 6 Op.OLC 236 (1982). The issue was the statos of GTMO for purposes of a statute banning slot-
machines on "any land where the United States government cxercises exclusive of consuerent jurisdiction”.

SECRET/NOFORN 7
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(A) the prermises of United States diplomatic, consular, military or other United
States Government missions or entities in foreign States, including the buildings,
parts of buildings, and land appurtenant or ancillary thereto or used for purpases
of maintaining those missions or entities, irrespective of ownership; and

(B) residences in foreign States and the land appurtenant or ancillary thereto,
irrespective of ownership, used for purposes of those missions of entities or used
by United States personnel assigned to those missions or entities.

Nothing in this paragraph shall be deemed to supersede any treaty or internationsl
agreement with which this paragreph conflicts. This paragraph does not apply
‘with respect to an offense committed by a person described in section 3261(a) of
this fitle.

() Any person who commits en enumerated offense in a location that is
considerad within the special maritime and tetritorial jurisdiction is subject to the
jurisdiction of the United States.

(U) For the purposes of this discussion; it is assumed that an interrogation done
for official purposes is under “eolor of law™ and that detainees are in DOD’s custody or
control. '

(U) Although Section 2340 docs not apply to interrogations at GTMO, it would .
zpply to U.S. operations outside U.S. jurisdiction, such as Afghanistan, The following
analysis is relevant to such sctivities. :

(U) To convict a defendant of torture, the prosecution must establish that: (1) the
torture oceurred outside the United States; (2) the defendant acted under color of law; (3)
the victim was within the defendant’s custody or physical control; (4) the defendant
specifically intended to cause severe physical or mental pain or suffering; and (5) that the
act inflicted severe physical or mental pain or suffering. See algo S. Exec. Rep. No. 101-
30, at 6 (1990). (“For an act to be “torture,” it must. . .cause severe pain and suffering, and
be intended to cause severe pain and suffering.”)

a. "Specifically Intended”

(U) To violate Section 23404, the statute requires that severe pain and suffering

must be inflicted with specific intent. See 18 U.S.C. § 2340(1). In order for a defendant

. to have acted with specific intent, he must have expressly intended to achieve the
forhidden act. See Unired States v, Carter, §30'U.8. 255, 269 (2000); Black's Law
Dictionary at 814 (7th ed. 1999) (defining specific intent as "[t]he intent fo accomplish
the precise criminal act that one is later charged with"). Por example, in Ratzlafv. United
States, 510 U.8. 135, 141 (1994), the statute at issue was construed to require that the
defendant act with the "specific intent to commit the erime”, (Intemal quotation marks
and citation omitted), As a result, the defendant had to act with the express "purpose to -
disobey the law" in order for the mens rea element to be satisfied. Jbid. (Internal
quotation marks and citation omitted.)

SECRET/N OFORN i
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(U) Here, because Section 2340 requires that 8 defendant act with the specific
intent to inflict severe pain, the infliction of such pain must be the defendant's precise
objective. If the statute had required only general intent, it would be sufficient to
establish guilt by showing that the defendant "possessed imowledga with respect to the
actus reus of the crime.” Carter, 530 U.S. at 268. If the defendant acted knowing that
severe pain or suffering was reasonably likely to result from his actions, but no more, he
would have acted only with general intent. See id at 269, Black's Law Dictionary: 813
(7th ed. 1999) (explaining that general intent “usufally] takes the form of recklessness
(involving actual awareness of a risk and the culpable taking of that risk) or negligence
(involving blameworthy inadvertence)"). The Supreme Court has used the following
example to ilustrate the difference betwesn these two mental states:

[A] person entered a bank and took money from 2 teller at gustpoint, but
deliberately failed to make a quick getaway from the bank in the hope of being
arrested so that he would be returned to prison and treated for aleoholism.
Though this defendant knowingly engaged in the acts of using force and taking
money (setisfying "general intent"), be did not intend permanently to deprive the
bank of its possession of the money (failing to satisfy "specific intent").

Carter, 530 U.S. at 268 (citing 1 W. Lafave & A. Scott, Substantive Criminal Law § 3.5,
at 315 (1986). o

(U) As a theoretical matter, therefore; knowledge slone that a particular result is
certain to occur does not constitute specific intent. As the Supreme Court explained in
the context of murder, "the...commen law of homicide distingnishes...between a person
who knows that another person will be killedias a result of his conduct and a person who
acts with the specific purpose of taking anothier's life[.]" United States v. Bailgy, 444
1.8, 354, 405 (1980). "Put differently, the law distinguishes actions taken ‘because of' a
given end from actions taken ‘in spite’ of their unintended but foreseen consequences.”
Vacce v. Quill, 521 U.8. 793, 802-03 (1597): Thus, even if the defendant knows that
severe pain will result from his actions, if causing such harm is not his objective, he lacks
the requisite specific intent even though the defendant did not sct in good faith. Instead,
g defendant is guilty of tormure only if he actsiwith the express purpose of inflicting severe
pain or suffering on & person within his custady or physical contrel. While as a
theoretical matter such knowledge does not constitute specific intent, jurles are permitted
to infer from the factual cirenmstances that such intent is present. See, e.2., United Siates
v. Godwin, 272 F.3d 639, 666 (4th Cir. 2001); United Srates v. Karro, 257 F.3d 112, 118
(2d Cir. 2001); United States v. Wood, 207 F3d 1222, 1232 (10th Cir. 2000); Henderson
v. United States, 202 F.2d 400, 403 (6th Cir.1953). Therefore, when 2 defendant knows
that his actions will produce the prohibited result, a jury will in all likelihood conclude
that the defendant acted with specific mtent. .

(L) Further, a showing that an individual acted with 3 good faith belief that his
conduct would not produce the result thet the.law prohibits negates gpecific intent, See,
e.g., South Atl. Lmtd. Ptrshp, of Tenn v, Reise, 218 F.3d 518, 531 (4th Cir. 2002). Where

SECRET/NOFORN o
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a defendant acts in good faith, he acts with an honest belief that he has not engaged in the
proscribed conduct. See Cheek v, United States, 498 U.S. 192, 202 (1991); United States
v. Mancuso, 42 F.3d 836, 837 (4th Ciz. 1994).: For example, in the context of mail fraud,
if an individual honestly believes that the material transmitted is truthfudl, he has not acted
with the required intent to deceive or mislead. .See, e.g., United States v. Sayakham, 186
F.3d 928, 939-40 (9th Cir. 1999). A good faith belief need not be & reasopable one. See

Cheek, 498 U.8. at 202. :

(U) Although a defendant theoretically could hold an unreasonable balief that his
acts would not constitute the actions prohibited by the statute, even though they would as
a certainty produce the prohibited effects, as a matter of practice in the federal criminal
justice systemn, it is highly unlikely that a jury would acquit in such a sitmation. Where a
defendant holds an unreasonable belief, he will confrant the problem of proving to the
jury that he actually held that belief. As the Supreme Court noted in Cheek, "the more
unreasonable the asserted beliefs or misunderstandings are, the more likely the jury...will
find that the Government has carried its burden of proving knowledge”. Id at 203-04. As
explained above, a jury will be permitted to infer that the defendant held the requisite
specific intent. As a matter of proof, therefore; 2 good faith defense will prove more
corpelling when a Teasonable basis exists for the defendant's belief.

b. t"Severe Pain or Suffering"

: - (U) The key statutory phrase in the definition of torture is the gtatement that acts
amount to torture if they cause "severe physical or mental pain or suffering”. In
examining the meaning of a statute, its text must be the starting poiat. See INSv.
Phinpathya, 464 U.8. 183, 189 (1984) ("This Court has noted on numerous occasions that
in all cases involving statutory construction, our starting point must be the language
employed by Congress...ard we assume that the legislative purpose is expressed by the
ordinary meaning of the words used.") (internal quotations and citations omitted),
Section 2340 makes plain that the infliction of pain or suffering per se, whether it is
physieal or mental, is insufficient to amount to torture. Instead, the text provides that pain
or suffering must be "severe.” The statute does not, however, define the term "severe”. -
"In the absence of such a definition, we construe 2 statutory term in accordance with its
ordinary ot natural meaning." FDIC v Meyer, 510 U.8. 471, 476 (1994). The dictionary
defines "severe” as "[u]jnsparing in exaction, punishment, or censure” or "[ijnflicting
discomfort or pain hard to endure; sharp; afflictive; distressing; violent; extreme; as
severe pain, anguish, testure". Webster's New International Dictionary 2295 (2d ed.

_ 19335); see American Heritage Dictionary of the English Language 1653 (3d ed. 1992)
("exiremely violent or grievous: severe pain”) (emphasis in eriginal); IX The Oxford
English Diction"4TY 572 (1978) ("Of pain, suffering, loss, or the like: Grievous,
extreme” and "of circumstances. .. hard to sustain or endure™). Thus, the adjective
ngavers" conveys that the pain or suffering must be of such a high level of intensity that
the pain is difficult for the subject to endure.

SECRET/NOFORN 10
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c "Severs mental pain or suffering”

(U) Section 2340 gives further guidance as to the meaning of "severe mental pain
or suffering," as distinguithed from severe physical pain and suffering. The statute

defines "severe mental pain or suffering” as:

the prolonged mental harm csused by or resulting from—

(A) the intentional infliction or threatened infliction of severe physical pain or
suffering; | |

(B) the administration or application, or threatened administration or application,
of mind-altering substances or ether procedures caleulated to disrupt profonndly

the senses or the personality; -
(C) the threat of imminent death; or
(D) the threat that another person will imminently be subjected to dzath, severe
physical pain or suffering, or the administration or epplication of mind-altering
substances or other procedures caleu)ated to disrupt profoundly the senses or

personality.

18 U.S.C. § 2340(2). In order to prove "severe mental pain or suffering", the statute
requires proof of "prolonged mental harm” that was caused by or resulted from one of
four enumerated acts, We consider each of these elements.

i . "Prolonged Mental Harm"

(1D As an initiel toattey, Section 2340(2) requires that the severe mental pain
rmust be evidenced by "prolonged mental harm”. To prolong is to "lengthen in time™ or to
wextend the duration of, to draw out”. Webster's Third New Intemational Dictionary
1815 (1988): Webster's New International Dictionary 1980 (2d ed. 1935). Accordingly,
"srolong" adds a teraporel dimension to the harm to the individual, namely, that the harm
must be one that is endured over some period of time. Pnt another way, the acta giving
fise to the harm must cause some lasting, though not necessarily permanent, damags. For
example, the mental strain experienced by an individual during 2 lengthy and intense
interrogation, such as one that state or local police might conduct upon a eriminal
suspect, would not violate Section 2340(2). On the other hand, the development of'a
mental disarder such as postiraurnatic stress disorder, which can last months or even
years, or even chropic depression, which also can Jast for a considerable period of time if
untreated, might satisfy the prolonged barm requirement. See American Psychiatric
Association, Diagnastic and Statistical Manual of Mental Disorders 426, 439-45 (4th ed.
1994) ("DSM-IV"). See also Craig Haney & Mona Lynch, Regulating Prisons iof the
Future: A Psychological Analysis of Supermax and Solitary Confinement, 23 N.Y.U.

Rev. L. & Soc. Change 477,509 (1997) (noting that posttranmatie stress disorder is
frequently found in torture victims); ¢f Sana Loue, Immigration Law and Health § 10:46
(2001) (recommending evaluating for post-travmatic.stress disorder immigrant-client

11
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who has experienced torture).'> By contrast to "severe pain” the phrase “prolonged
mental harm" appears nowhere else in the U.S. Code nor does it appear in relevant
medical literafure or internatjonal human rights reports,

(U) Not only must the mental harm be prolonged to amount to severe mental pain
and suffeting, but also it must be caused by or result from one of the acts listed in the
statute. In the absence of a catchall provision, the most natural reading of the predicate
acts listed in Section 2340(2)(A)(D) it that Congress intended the list to be exhaustive,
In other words, other acts nat included within Section 2340(2)'s enumeration are not
within the statutory prohibition. See Leatherman v. Tarrant County Narcofics
Intelligence & Coordinarion. Unit, 507 U.S. 163, 168 (1993) (" Expressio unius est
exclisio alterius ™); Normen Singer, 2A Sutherland on Statutory Construction § 47.23
(6th ed. 2000) ("[W]here a form of conduet themammer of its performance and operation,
and the persons and things to which it refers are designated, there is an inference that ali
omissions should be understood as exclusions,") (footnotes omitted). We conclude that
torture within the meaning of the statute requires the specific intent to cause prolonged |
mental harm by one of the acts listed in Section 2340(2).

(V) A defendant must specifically intend to cause prolonged mental harm for the
defendant to have committed torture. - It could be argued that a defendant needs to have
specific intent only to commit the predicate acts that give rise to prolonged mental harm.
Under that view, so long as the defendant specifically intended to, for example, thresten a
victim with imminent death, he would have had sufficient mens rea for a conviction.
According to this view, it would be further necessary for 2 conviction to show only that
the victim factually suffered prolonged mental haym, rather than that the defendant
intended to cause it. We believe that this approach is contrary to the text of the statute.
The statute requires that the defendant specifically intend to inflict severe mental pain or

suffering. Because the statute requires this mental state with respect to the infliction of
severe mental pain and because it expressly defines severe mental pain in terms of
prolonged mental harm, that mentsl state must be present with respect to prolonged
mental harm. To read the statute otherwise wonld read the phrase “prolonged mental
harm caused by or resulting from" out of the definition of "severe mental pain or

suffering®.

(U) A defendant could negate a showing of specific intent to cause severe mental
pain or suffering by showing that he had acted in good faith that his conduet would not

12 The DSM-IV explains that pesttraumatic disarder ("PTSD") is brought on by exposure to tratumatic

' events, such as seriotis physical injury or witnessing the deaths of others and during those events the
individual falt "intense faar® or "horror.” Jd at 424, Those suffering from this disorder re-experience the
trauma through, infer alia, "rectrrent and intrusive distregsing recallections of the event”, "recurrent
distressing dreamns of the event”, or "intense psychulogical distress at exposure to internal er external cues
that symbolize or resemble an aspect of the traumatic event” fd. af 428. Additionzlly, a person with PTSD
n[p]ersistent[ly]* avoids stimuli associated with the travmna, including avoiding conversations about the
treuma, places that stimulate recollections about the trauma, and they experience a mumbing of geperal
respomsiveness, such as a8 *restricted range of affact (s,g., nnable to have loving feelings)®, aud "the feeling
of demachment or estrangement from others." Jbid, Finally, an individual with PTSD has "[plersistent
symptams of increased arausal,” s evidenced by "irritability er outbursts of anger”, "hypervigilance”,
"exaggeratad startle response”, and difficnlty sleeping orconcentrating. fbid.

SECRET/NOFORN 2

D3/06/20039:44 AM



SECRET/NOFORN

arnount to the acts prohibited by the statute. Thus, if 2 defendant has a good faith belief
that his actions Will not result in prolonged mental harm, he lacks the mental state
necessary for his actions to constitute torture. A defendant could show that he acted in
good faith by taking such steps as surveying professional literature, consulting with
experts, or reviewing evidence gained from past expericnee. See, e.g., Ratlzlaf, 510 US.
at 142 n.10 (noting that where the statute requifed that the defendant act with the specific
intent to violate the law, the specific intent element "might be negated by, e.g., proof that
defendant relied in good faith on adviee of counsel.”) (citations omitted). All of these
steps would show that he has drawn on the relevant body of knowledge concerning the
result proseribed by the statute, namely prolonged mental harm. Because the presence of
good faith would negate the specific intent element of tarture, good faith may be a
complete defense to such a charge. See, e.g., United States v. Wall, 130 F.3d 739, 746
(6th Cir, 1997); United States v. Casperson, 773 F.2d 216,222-23 (8th Cir.1985).

iL Herm Caused By Or Resulting From Predicate Acts

(U Section 2340(2) sets forth four basic ¢ategories of predicate acts. The first
 category is the "intentional infliction or threatened infliction of severe physical pain or
suffering”, This might at first appear saperflnous because the statute already provides
that the infliction of severs physicalpain or suffering ¢an amount to tortare. This
provision, however, actually captures the infliction of physical pain or suffering when the
defendmt inflicts physical pain or suffering with general intent rather than the specific
intent that is required where severe physical pain or suffering alone is the basis for the
charge. Hence, this subsection reaches the infliction of severe physical pain or suffering
when it is only the means of causing prolonged mental harm, Or put another way, a
defendant has committed torture when he intentionally inflicts severe physical pain or
suffering with the specific intent of causing prolonged mental harm. As for the acts
themselves, acts that canse "severe physical pain or suffering” can satisfy this provision.

(U) Additionally, the threat of inflicting such pain is a predicate act under the
statute. A threat may be implicit ar explicit. See, =g, United States v. Sachdev, 279 F.2d
25, 29 (1st Cir. 2002). In criminal law, courts generally determine whether an
individual's words or actions constitute a threat by examining whether a reasonable
person in the same circumstances would conclude that a threat had been made. See, e.g.,
Watrs v. United States, 394 U8, 708, 708 (1965) (holding that whether a statement
constituted a threat against the president’s life-had to be determined in light of all the
surrounding cireumstances); Sachdev, 279 F.3d at 29 ("a reasonable person in defendant's
. position would perceive there to be a threat, explicit or iraplicit, of physical injuty”);
United States v. Khorrami, 895 F.2d 1186, 1190 (7th Cir. 1990) (to cstablish that 2 threat
was made, the statement must be made "in 2 context or under such circumstances wherein
a reasenable person would foresee that the statement would be interpreted by those to
whom the maker communicates a statement a2 2 serious expression of an intention to
inflict bodily harm upor [ancther individual]") (citation and internal quotation marks
omitted); United States v. Peterson, 483 F.2d 1222, 1230 (D.C. Cir. 1973) (perception of
threat of imminent harm necessary to establish self-defense had to be "obj ectively
reasonable in light of the surrounding cireumstances"). Based on this common approach,
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we believe that the existence of a threat of severe pain or sufering should be assessed
from the standpoint of a reasonable person in the same circumstances. :

(U) Second, Section 2340(2)(B) provides that prolonged mental harm,
copstituting torture, can be caused by "the administration ot application or threatened
administration or application of mind-altering substances or other procedures calculated
to disrupt profoundly the senses or the personality”. The statute provides no further
definition of what constitutes a mind-altering substance. The phrase “mind-altering
substances” is found nowhere ¢lse in the U.8. Code, nor is it found in dictionaries. Itis,
however, a commonly use synonym for drugs. See, e.g., United States v, Kingsley, 241
F.3d 828, 834 (6™ Cir,) (referring to controlled:substances a8 *mind-altering
substance[s]'™) cert. denied, 122 8. Ct. 137 (2001); Hogue v. Johnson, 131 F. 3™ 466, 501
(5 Cir. 1997) (referring to drugs and alcohol as “mind altering substance[s]"), cer?.
dented, 523 U.S. 1014 (1998). In addition, the:phrase appears in a numiber of state
statutes, and the context in which it eppears confirms this understanding of the phrase.
See, .g., Cal. Pemal Code § 3500 () (West Supp. 2000) {(“Psychotropic drugs also .
include mind-altering. .. drgs...”); Minn. Stat: Ann. § 260B.201(b) (West Supp. 2002)
(*"chemieal dependency treatment™ define as programs designed to *reduc[e] the risk of
the use of alcohol, drugs, or other mind-altering substances™).

(U) This subparagraph, section 2340(2)(B), however, does not preclude any and
all use of drugs. Instead, it prohibits the use of drigs that “disrupt profoundly the senses
or the personality”. To be sure, ene could argue that this phrase applies only to “other
procedures”, not the application of mind-altering substances. We reject this .
interpretation because the terms of Section 2340(2) expressly indicate that the gualifying
phrase applies to both “other procedures™ and the “application of mind-altering
cubstancas”. The word “other” modifies “procedures calculated to disrupt profoundly the
senses”. As an adjective, “other” indicates that the term or phase it modifies is the
remainder of several things. See Webster's Third New International Dictionary 1598
(1986) (defining “other” as “being the one (as of two or more) remaining or not
included™). Or put another way, “other” signals that the words to which it attaches are of
the same kdind, type, or ¢lass as the more speeific item previously listed. Moreover,
where a statute couple words or phrases together, it “denotes an intention that they shonld
be understoad in the same general sense.” Norman Singer, 2A Sutherland on Statutory
Construction § 47;16 (6™ ed. 2000); see also Beecham v. United States, 511 1).5. 368,
371 (1994) (“That several items in a list share gn attribute coumneels in favor of
interpreting the other jtems as possessing that attribute as well.”). Thus, the pairing of
 mind-altering substances with procedures celculated to disrupt profoundly the sense or

personality and the use of “other” to modify “procedures” shows that the use of such
cubstances mmust also canse 2 profound disruption of the senses or personality.

(U) For dmpgs or procedures to rise to the level of “digrupt[ing] profoundly the
sense or personality”, they must produce an extreme effect, And by requiring that they
be “caléulated” to produce such an effect, the statute requires that the defendant has
consciously designed the acts to produce such an effect. 28US.C. § 2340(2)(B). The
ward “disrupt” is defined as “to break asunder; to part forcibly; rend,” imbuing the verb
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!

with a connotation of violence, Wehster’s New International Dictionary 753 (2d ed.
1935); see Webster’s Third New Intemational Dictionary 656 (1986) (defining disrupt as
“4to break apart; Rupture” or “destroy the unity or wholeness of”’); TV the Oxford English
Dictionary 832 (1989) (defining disrupt as “t]o break or burst asunder; to break in
pieces; to separate foreibly”). Moreover, distyption of the senses or personality alone is
insufficient to fall within the scope of this subséction; instead, thet disruption roust be
profound; The word “profound” has a number of meenings, all of which convey a
significant depth. Webster's New Intermational Dictionary 1977 (2d ed. 1935 defines
profound as: “Of very great depth; extending far below the surface or top; unfathomable
[:1...[c]oming from, reaching to, or situated at.a depth or more than ordinary depth; not
superficial; deep-seated; chiefly with reference ta the body; as a profound sigh, wounded,
or painf;] . . [c]haractarized by intensity, as of feeling or quality; deeply felt or realized;
as, profound respect, fear, or melancholy; hence, encormpassing; theroughgoing;
cornplete; as, profound sleep, silence, or ignorance.” See Webster's Third New
Internationsl Dictionary 1812 (1986) (“having very great depth: extending far below the
surface. , .not superficial”). Random House Webster’s Unabridged Dictionary 1545 (2d
ed, 1999) algo defines profound as “originating in ur penetrating to the depths of one’s
being” or “pervasive or intense; thorough; complete” or “extending, situated, or
originating far down, or far beneath the surface.” By requiring that the procedures and
the drugs create a profound disruption, the statute requires more than the acts “forcibility
separate” or “rend” the senses or persenality. Those acts must penetrate to the core of an
individual’s ability to perceive the world sround him, substantially interfering with his -
cognitive abilities, ot fundamentally alter his personality. '

(U) The phrase “disrupt profoundly the senses or personality” is not used in
raental health literature nor is it derived from elsewhere in U.S. law. Nonetheless, we
think the following examples would constitute:a profound disruption.of the senses or
personality. Such an effect might be seen in a drug-induced dementia. In such a state,
the individual suffers from significant memory impairment, such as the inability to retain
any new inforrnation or recall information about things previously of interest to the
individual. See DSM-IV at 134." This impairment is accompanied by one or more of
the following: desterioration of language function, .g., repeating sounds ot words over
and over again; impaired ability to execute simple metor activities, e.g., inability to dress
or wave goodbye; “[in]ability to recognize [and identify] objests such as chairs or
pencils” despite normal visual fimetioning; or *[d]isturbances in executive level
fimetioning”, i.e., serious impairment of abstract thinking, Id. At 13435, Similarly, we
think that the onpet of “brief psychotic disorder” would satisfy this standard. See id. at
302-03. In this disorder, the individual sufferspsychotic symptons, including among
other things, delusions, hallucinations, or even:a catatonic state, This can last for one day

13 ()  Published by the American Psychiamie Association, and wrirtten as g collaboration of over &

" thousand psychiatrists, the DSM-IV is commonly used in 1.5, comts as a sourse of information regarding
mental health jssues and is kely to be used in tHal should charges be brought that allegs this predicats act.
Seae, e.g., Atkins v. Virginia, 122 8. Cr 2242, 2245 n. 3 (2002); Kansas v. Crans, 122 8. CL R67, B71
(2002%; Karsas v. Hendricks, 521 U.S. 346, 35960 (1997); McClean v. Merrifield, Na. 00-CV-0120E(SC),
2b02 WL 1477607 ar*2 n.7 (W.D.N.Y, Jun= 28, 2002); Peeples v. Coastal Office Prods., 203 F. Supp 2d
432, 439 (D. Md 2002); Lasslegne v. Taco Bell Corp., 202 F. Supp 2d 512, 519 (ED. La. 2002).
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or even one month. See id. We likewise think that the onset of obsessive-compulsive
disorder behaviors would Hise to this level. Obsessions are intrusive thoughts uarelated to
reality. They are not simple worries, but are repeated doubts or even “aggressive or
horrific impulses.” See id. at 418. The DSM-IV further explains that compulsions
include “repetitive behaviors (e.g., hand washing, ordering, checking)” and that “[bly
definition, [they] are either clearly excessive or axe not connected ina realistic way with
what they are designed to neutralize or prevent”, See id. Such compulsions or
obsessions must be “time-consuming”, See id at 419, Moreover, we think that pushing
someone to the brink of suicide (whick could be evidenced by acts of self-mutilation),
would be a suficient disruption of the personality to constitute a “profound disruption™.
These examples, of coutse, are in no way intended to be an exhanstive list Instead, they
are metely intended to illusirate the sort of mental health effects that we believe would
accompany an action severe enough to smountito ane that “disrupt[s] profoundly the
sense or the personality”.

(U) The third predicate act listed in Sestion 2340(2) is threatening an individual
with “imminent death”. 18 U.8.C. § 2340(2)(C). The plain text makes clear that a threat
of death alone is insufficient; the threat must indicate that death is “imminent”, The
“4hreat of inminent death” is found in the common law as an element of the defense of
duress. See Bailey, 444 U.S, at 409. “[W]here Congress borrows terms of art in which
are accurnulated the legal tradition and meaning of centuries of practice, it presumsbly
knows and adopts the cluster of ideas that were attached to each botrowed word in the
body of learning from which it was taken and the meaning its use will convey to the
judicial mind unless atherwise instructed. In such case, shsence of contrary direction
may be taken as satisfaction with widely accepted definitions, not as a departure from
them.” Morisseite v. United States, 342 U.8. 246, 263 (1952). Common law cases and
legislation generally define “imminence” 2s requiring that the threat be almost
immediately forthcoming. 1 Wayne R. LaFave & Austin 'W. Scott, Jr., Substantive
Crirninel Law § 5.7, at 655 (1986). By contrast, threats referring vaguely to things that
might happen in the future do not satisfy this immediacy requirement. See United States
v. Fiore, 178 F. 3rd 917, 923 (7" Cir. 1999). Such a threat fails to satisfy this
requirement not because it is too remote in time but because there is a lack of certainty
that it will gecur. Tndeed, timing is an indicator of certainty that the harm will befall the
defendant. Thus, 2 vaghe threst that someday the prisoner might be killed would not
suffice. Instead, subjecting a prisoner to mock executions or playing Russian roulstte
with kim would have sufficient immediacy to constitute g threat of imminent death.
Additicnally, as discussed earlier, we believe that the existence of a threat must be
assessed from the perspective of 3 reasonable person in the same circumstances.

(U) Fourth, if the official threatens to do anything previously described to a third
party, or commits such an act against a third party, that threat or action can serve as the
necessary predicate for prolonged mentsi harm. See 18 U.5.C. § 2340(2X(D). The statute
does not require any relationship between the prisoner and the third party.
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2. Other Federal Crimes that Could Relate to Interrogation Techniques

(U} Through the SMTJ, the following federal crimes are generally applicable to
actions by ilitary or civilian persomnel: murder (18 U.S.C. § 1111), manslanghter (13
U.8.C. § 1112), assault (18 U.S.C. § 113), maiming (18 U.S.C. § 114), kidnzpping (18
U.8.C. § 1201). These, as well as war erimes (18 US.C. § 2441) 14 and conspiracy (18
U.5.C. § 371), are discussed below.

a. Assaults within maritime and territorial jurisdiction, 18 U.5.C.§113

(U) 18 U.S.C. § 113 proscribes assault within the special maritime and territorial
jurisdiction. Although section 1 13 does not define assault, eourts have construed the
term “assault” in aceordance with thet term’s common law meaning, See, e.g., United
Sratesv. Estrada-Fernandez, 150 F.3d 491, 494 .1 (5" Cir. 1998), United States v.
Tuvenile-Male, 930 F.2d 727, 728 (9" Cir. 1991). At common law an assault is an
attempted battery or an act that puts another person in reasonable apprehension of bodily
harm. See e.g., United States v. Bayes, 210 F.3d 64, 68 (1" Cir. 2000). Section 113
reaches more than simple assault, sweeping within its ambit acts that would at common

law constitute battery,

(U) 18 US.C. § 113 proscribes several specific forms of assault. Certain
variations require speeific intent, to wit: assanlt with intent to commit murder
(imprisonment for not more than twenty yedrs); assault with intent to commit any felony
(except murder and certain sexual dbuse offenses)(fine and/or imprisonment for not more
thart ten years); assault with a dangerous weapon, with intent to do bodily harm, and
without just cause or excuse (fine and/imprisonment for not more than ten years, or both).
Other defined crimes requirc only general intent, to wit: assault by striking, beating, or
wounding (fine and/or imprisonment for not more than six months); simple assault (fine
and/or imprisonment for not more than six months), or if the victim of the assanlt 78 an
individual who has not attained the age of 16 years (fine and/or jmprisonment for not
more than | year); assault resulting in serious bodily injury (fine and/or imprisonment for
ot more than ten years); asseult resulting in substantial bodily injury to an individual
who has not attained the age of 16 years (fine and/or imprisonment for not more than 5
years), “Substantial bodily injury” means bodily injury which involves (A) a temporary
but substantial disfigurement; or (B) & temporary but substantial loss or impairment of the
fimetion of any bodily member, organ, or mental faculty “Serious bodily injury” means
bodily injury which involves (A) a substantial risk of death; (B) extreme physical pain;

. (C) protracted and cbvious disfigurement; or (D) protracted loss or impairment of the
fanction of a bodily member, organ, or mental faculty. “Bodily injury” means (A) acut,
ahrasion, bruise, burn, or disfignrement; (B) physical pain; (C) iliness; (D) impairment of

Wy 18 U.8.C. § 2441 criminalizes the commission.of war mimes by U.8, pationals and members of
the 1.8, Armed Foreas, Subsection (c) defincs war crimes as (1) grave breaches of any of the Geneva
Conventions; (2) conduer prohibited by the Hague Convention IV, Respecting the Law and Custorns of
War on Land, signed 18 October 1907; or (3) eonduct that constitutes 3 violation of cornmnon Articls 3 of
the Gensva Conventions. The Departmant of Tustice has opined that this statute docs not apply to conduct
toward 21-Qaida or Teliban operatives heeanse the President has determitied that they are not entitled to the
protecrions of Geneva and the Hague Regulations,
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the function of a bodily member, organ, or mental faculty; or (E) any other injury to the
body, no matter how temporary. S

b. Maiming, 18 U.S.C. § 114

(U) Whoever with the intent to torture (as defined in section 2340), maimg, or
disfigures, cuts, bites, or slits the nose, ear, or lip, or cuts out or disables the tongue, or
puts out or destzoys an £ye, or cuts off ar disables 2 limb or any member of another
person; or whoever, aed with like intent, throws er pours upon ancther persot, any
scalding water, corrosive acid, or caustic substance shall be fined and/or imprisoned not
more than twenty years. This is a specific intent crime.

c. Murder, 18 U.5.C. §1111

(U) Murder is the unlawful killing of & human being with malice aforethought. .
Every murder perpetrated hy poison, lying in wait, or any other kind of willful,
deliberate, malicious, znd premeditated killing:.of cornmitied in the perpetration of, or
attempt to perpetrate, any arson, £scape, murder, kidnapping, treason, espicnage;
sghotage, aggravated sexual abuse or sexuzl abuse, burglary, or robbery; or perpetrated
from a premeditated design unlawfitlly and maliciously to effect the death of any human
being other than him who is killed, is murder in the first degree. Any other murder is
murder in the second degree.” If within the SMTJ, whoever is guilty of murder in the first
degree shall be punished by death or by imprisonment for life; whoever is guilty of
murder in the second degree, shall be imprisoned for any term of years or for life.
Murder is a specific intent crime.

d. Manslaughter, 18 U.5.C. § 1112

(U) Manslaughter is the unlawful killing of a human being without malice. It is
- of two kinds: (A) voluntary, upon a sudden quarrel or hest of passion and (B)
involuntary, in the cormmission of an unlawful act not amounting to a felony, or in the
comupission in an unlawfal manner, or without due caution and circumspection, of 2
. lawful act which might produce death.

(U) If within the SMTT whoever is guilty of voluntary manslaughter, shall be
fined and/or imprisoned not more than ten years; whoever is goilty of involuntary
manslaughter, shall be fined and/or imprisoned not more than six years. Manslanghter is
~ a general intent crime. A death resulting from the exceptional interrogation techniques

may subject the interrogator to a charge of manslaughter, most likely of the involuntery
sort. ' -

&. Inteystate Stalking, 18 U.S.C. § z;’.ﬁm
() 1BU.S.C. § 2261A provides that “fw]hoever...travels...within the special

maritme and territorial jurisdiction of the United States...with the intent to kill, injure,
harass, or intimidate another persen, and in the course of or as a result of, such travel
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places that person in reasoneble fear of the death of, or serious bodily injury of that
person.” Thus there are thres elements to a violation of 2261A: (1) dafendant traveled in
interstate commeree; (2) he did so with the intent to injure, harass, intimidate another
persom; (3) the person he intended to harass of injure was reasonably placed in fear of
death or serious bodily injury as a result of that travel, See Unired States V. Al-Zubaidy,
93 F.3d 804, 808 (6th Cir. 2002). :

(U7) The travel itself mnst have heep undertaken with the specific intent to harass
or intimidate another. Or put another way, at the time of the travel itself, the defendant
must have engaged in that travel for the precise purpose of harassing another person. See
Al-Zubaidy, 283 F.3d at 803 (the defendant "must have imtended to harass or injure [the
victim] at the time he crossed the state line™).

() The third element is not fulfilled by the mere act of travel itself. See United
States v. Crawford, No. 00-CR-59-B-8, 2001 WL 185140 (D. Me. Jan. 26, 2001) ("A
plain reading of the statuts makes clear that the stafute requires the actor to place the
victim in reasonahle fear, rather than, as Defendant would have it, that his travel place the
victim in reasonable fear.").

() Itis unlikely that this gtatute’s purpese is aimed at interro gations.
f. Conspiracy, 18 U.S.C. §2 and 18US.C. § n"

(U) Conspiracy to comrnit crime is a separate offense from erime that is the
object of the cunspiracy.w Therefore, where someone is charged with conspiracy, a
conviction cannot be sustained unless the Government establishes beyond a reasonable
doubt that the defendant had the specific intent to violate the substantive statute.!”

(U) As the Supreme Court most recently stated, "the essence of 2 conspiracy is
'an agreement to commit an unlawful act™ United Stafes v. Jimenez Recig, —8.Ct. -, 2003
WL 139612 at *— (Jan. 12, 2003) (quoting fannelli v. United States, 42013.8. 770, 777
{1975). Morzaver, "[t]hat agreement is a ‘distinet evil,’ which ‘may exist and be punished

15 () 18 U.S.C. § 2. Principals _

{2) Whoever comitnits an offenze against the Tnired: States or aids, gbems, connsels, commands, induces
oy progired its commission, 18 pmishable a5 a prineipal.

(b) Whoever willfully canses an act to lhe dons which If directly performed by him or apother would be
an offense against the Unirad States, is prmnishable as @ principal. ,
18 U.S.C § 371, Conspiracy to commit offenat or to dsfraud United States ,

- If twe oT mare persons eonspire cither to commit any offense against the United States, ox to defraud the
United Stares, of eny agency thereof in any manner or for any puposs, and ops or more of such perons do
any act to effect the object of the conspitacy, each shall be fined under this title or imprisoned nat mote
than five yzars, or both ,
1f, however, the offense, the commizsion of which is the object of the conspiracy, is 2 misdemeanor only,
the punishment for such copspiracy shall pot excsed the maxirmun punishment provided for such
nisdemeenor.

I8 17y United States v Rabinowich, 238 US 78, 49, 358,01 682, L E4 1211 (1815).
Ty United States v. Cangiano, 491 F.2d 906 (2 Cir, 1974), ecxt denied 413 U.S, 904 (1974),
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whether or not the substentive crine ensues.”, Jd:at * (quoting Salinas v. United States,
522 11.8. 52. 65 (1997).

3, Legal doctrines under the Federal Criminal Law that could render specific
conduct, otherwise eriminal, mof unlawiul

(L), Generally, the following discussion identifies legal doctrines and defenses
applicable to the interrogation of unlawfil combatants, and the decision process related to
them. In practice, their efficacy as io any person of circumstance will be fact-dependent.

a. Commander-io-Chief Authority

(U) As the Supreme Court has tecognized, and as we will explain further below,
the President enjoys complete discretion in the exercise of his Commander-in-Chief
authority including in conducting operations against hostile forces. Because both "[t]he
exceutive power and the eommand of the military and naval forces is vested in the
President,” the Supreme Court has rineanimensly.stated that it is "the President alone who
is constitutionally invested with the entire charge of hostile operations." Hamilton v.
Dillin, 88 U.S. (21 Wall.) 73, 87 (1874) (emphasis added).

(U) In light of the President’s complete authority over the conduct of war,
without a clear stalement otfierwise, grjmingl statutes are not read ag infringing onthe
Picaidents iiltimate authorty in these arcas. The Supreme Court hag established a canon
of statutory constniction that statutes are 10 be construed in a manner that avoids
constitutional difficulties so long as a reasonable alternative construction is available.
See, e.g., Edward J. DeBartolo Corp. v, Florida Guif Coast Bldg. & Constr. Trades
Council, 485 U.8, 568, 575 (1988) (citing NLRB v. Catholic Bishop of Chicago, 440 U.S.
490, 499-501, 504 (1979)) ("[W]here an otherwise acoeptable consruction of a statute
would raise serious constitutional problems, [courts) will construe [a] statute to avoid
such problems unless such construction is plainly contrary to the ittent of Congress.")
This canon of construction applies especially where an act of Congress could beread to
encroach upon powers constitutionally o mmifted to a coordinate branch of govermment,
See, e.g., Franklin v. Massochusetts, 505 U.S. 788, 800-1 (1992) (citation omitted) ("Onut
of respect for the separation of powers and the unique constitutional position of the
president, we find that textual silence is not enough to subjest the President to the

provisions of the [Administrative Procedure Act]. We would require an. express
staternent by Congress before assurning it intended the President’s performance of his
statutery duties to be reviewed for abuse of discretion.”); Public Citizen V. United States
Dep't of Justice, 491 U.8. 440, 465-67 (1989) (construing Federal Advisory Committee
Act not to apply to advice given by American Bar Association to the President on judicial
nominations, to aveid potential constitutiohal question regarding encroachment onl
Presidential power to appoint judges).

(1) In the area of foreign affuirs, and war powers in particular, the avoidance
canon has special force. See, e.g., Dept of Navy v. Egan, 484 U.S. 518, 530 (1988)
(*unless Congress specifically has provided otherwise, courts traditionally have been
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reluctant o intrude upon the authority of the Executive in military and national security
affairs."); Japan Whaling Ass v, American Cetacean Socy, 478 U.5. 221, 232-33
(1986) (construing faderal statutes to avoid curtailment of traditional presidential
prerogatives in foreign affairs). It should nat be lightly aesumed that CongTess has acted
to interfere with the President's constitntionally. superior pesition a5 Chief Fxecntive and
Commander-in-Chief in the area of military operations. See Egan, 484 U8, at 529
(quoting Haig v. Agee, 1453 1.8, 280, 293-94 (1981). See also Agee, 453 U.8. at 291
(deference to Executive Branch is "especially” appropriate "in the area of national

security™).

(U) In ordex to respect the President's inherent constitational authority to anage

o mititary campaign, 18 U.S.C. § 2340A (the prohibition against torture) must be
 construed as inapplicable to interrogations undertaken pursuant to his Commander-in-

Chief authority. Congress lacks authority under Article I to set the terms and conditions
under which the Presidedt may exercise his authority s Commander-in-Chief to contral
the conduct of operations during 8 War. The President's power to detain and interrogate
enemy combatants atises out of his constitntional sutherity as Commander-in-Chief. A
construction of Section 2340A. that applied the provision to repulate the President's
anthority as Commander-in-Chief to defermine the interrogation and treatment of enemy
e armbatants would mise serious constitutional questions. Congress may no more regulate
the President's ability to detain and interrogate enemy combatants than it may regulste his
ability to direct troop movements on the battleficld. Accordingly, we wotld constre
Section 2340A to avoid this constitutional difficulty, and conclude that it does not apply
to the President's detention and interrogation of enemy combatants pursuant to his
Commander-in-Chief authority. -

This approach is consistent with previous decisions of the DQJ invelving the
application of federal criminal law. For example, DOJ has previously construed the
congressional contempt statute as inapplicable to exceutive branch officials who refuse to
comply with congressional subpoenas hecause of an assertion of executive privilege. Ina
1984 opinion, DOJ concluded that :

if executive officials were subject to prosecution for criminal contempt whenever
they carried out the President's claim of executive privilege, it wonld gipnificantly
burden and immeasurably impazir the President’s ability to fulfill his constitutional
Juties. Therefore, the separation of pawers principles that underlie the docttine of
execntive privilege also would preclnde an application of the contetnpt of
Congress statute to punish officials for aiding the President in asserting his
copstitutional privilege. _

Prosecution for Contempt of Congress of an FExecutive Branch Official Who Has Asserted
A Claim of Executive Privilege, 8:0p O.L.C. 101, 134 (May 30,1984). Likewise, if
exeentive officials were subject to prosecution for eondueting interrogations when they
were carrying out the President's Commander-in-Chief powers, "it would sipnificantly
burden and immeasurably impair the President’s ability to fulfill his constitational
duties,” These constitutional principles preclude an application of Section 2340A 10
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punish officials for aiding the President in exercising his exclusive constitutional
authorities. Jd. ‘ : :

(U) Tt could be argued that Congress enacted 18 U.S.C. § 2240A with full
\mowledge and consideration of the President’s Commander-in-Chief power, and that
Congress intended to regtrict his diseretion; however, the Department of Justice could not
enforce Section 2340A against federal officials acting pursuant to the President’s
constitutional authority to Wage a military campaign. Indeed, in 2 different context, DOJ
has concluded that both courts and prosecitors should reject prosecutions that apply
federal eriminal laws to activity that is awthorized pursuant to one of the President’s
constitutional powers, DOI, for example, has previously cancluded that Congress could
not constitutionally extend the congressional contempt statute to executive branch
officials who refuse to comply with congressional subpoenas because of an assertion of
executive privilege, They opined that neourts...would surely conclude that a criminal
prosecution for the exeqeise of a presumptively valid, constitutionally hased privilege is
not consistent with the Constitution.” 8 Op. O.L.C. at 141, Further, DOT concluded that
+t could not bring & criminal prosecution against-a defendant whe had acted pursdant to -
an exercise of the President’s constitutional power. "The President, throngh a United
States Attomney, need not, indeed may not, prosecute criminally a gubordinate for
asserting on his behalf a claim of executive privilege. Nor could the Legislative Branch
or the courts require or implement the prosecution of such an individual " Id. Although
Congress may define federal crimes that the President, through the Teake Care Clause,
should prosecute, Congress cannot compel the President to prosecute outcomes taken
pursuant to the President’s own constitutional anthority. If Congress could do so, it could
control the President's authority through the manipulation of federal criminal law.

There are cven greater conesns with regpect to prosecutions arising out of
the excrcise of the President's express authority as Commander-in-Chief than with
prosecutions arising out of the assertion of executive privilege. Ina series of apinions
examining various legal questions arising after September 11, 2001, DOT explained the
scope of the President's Commender-in-Chief power. We briefly summarize the findings
of those opinions here. The President’s constitutional power to protect the security of the
United States and the lives and safety of its people must be understood in Hght of the
Founders' intention to create a federal government weloathed with all the powers requisite
1o the complete execution of Its trust." The Fi ederalist No. 23, at 147 (Alexander
Harnilton) (Jacob E. Cooke ed. 1961). Foremost among the objectives committed to that
trust by the Constitution is the security of the nation. As Hamilton explained in arguing
for the Constitution's adoption, beeause "the circumstances which ray affect the public
safety" are not réducible within certain determinate limits,

it must'be admitted, as necessary consequencs, that there can be no limitation of
that suthority, which is to provide for the defense and protection of the
community, in any mstter essential to its efficecy.

Id at 147-48. Within the limits that the Constitution itself imposes, the scope and
distribution of the pawers to protect national security must be construed to authorize the

L]
bt
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mbst efficacious defense of the nation and its interests in accordance “with the realistic
purposes of the entire instrument.” Lichter v. United States, 334 U S. 742, 782 (1948).

(U} The text, structure, and history of the Constitution establish that the
Founders entrusted the President with the primary responsibility, and therefore the power,
t0 ensure the security of United States in situations of grave and unforeseen emergencies.
The deeision to deploy military force in the defense of United States interests is expressly
placed under Presidential Authority by the Vesting Clayse, U.S, Const. Art. L, § 1, ¢l 1,
end by the Commander-in-Chief Clause, id., § 2, cl. 1." DOJ has long understood the
Commender-in-Chief Clause in particular as an affirmative grant of authority to the
President. The Framers understood the Clause as investing the President with the fullest
range of power understood at the time of the ratification of the Constitution as belenging
to the military commander. In addition, the Structure of the Constitution demonstrates
that any pawer traditionally understood a2 pertaining to the executive which includes the
conduct of warfare and the defense of the nation unless expressly assigned in the
Constitution to Congress, is vested in the President Article T, Section 1 makes this clear
by stating that the "executive Power shall b vested in a President of the United States of
America" That sweeping grant vests in the President an unenumetated “executive power”
and contrasts with the specific enumeration of the powers-those “herein" granted to
Congress in Article I The implications of constitutional text and structure are confirmed
by the practical consideration that national security decisions require the unity in purpose
and energy in action that characterize the Presidency rather than Congress,'

W (1) See Joknuson v. Eisentrager, 339 UL.S. 763, 789 (1950) (President bas antharity to deploy United
States axned forees "abroad or to any particular region”); Fleming v. Page, 50 U.S. (9 How) 603, 614-15
(1950) ("As commander-in-chief, [the President] is suthorized to direct the movements of the naval and
military forces placed by law at his command, und to employ them in the manner he may deem most
 effectual®) Loving v. United States, 517 U.8. 748, 776 (1996) (Sealix, J., concwrring in part and concurrigg
in judgment) (The inherent powers of the Commander-in-Chief are clearly extensive.”); Maul v. United
Srates, 274 U.S. 501, 515-16 (1927) (Brandeis & Holmss, 7., concurring) (President "may direct any
ravenys cutter o cruise in asy water in order w perform any duty of the service™); Commonwealth
Massachusetts v. Laird, 451 F.2d 26, 32 (16t Cir. 1971) (tke President his "power a3 Commander-in-Chief
1o station forces abroad™); Ex parte Vallondigham, 28 F.Cas. 874, 522 (C.C.8.D. Ohio (1863) {No. 16,816)
(in acting "under this power Where there is no express legislative declaratien, the president is guided solely
hy his own judgment land discretion”); Autharity fo Use United Stares Military Forces in Somalia, 16 Op.
0.L.C. 6,5 (Dac. 4,1992) (Barr, Anerngy General),

15 (17} Tudicial decisions ginee the beginning of the Republic confirm the President's constitutionsl power
and duty to repel military action against the Uhnitzd States and to tke measures to prevent the recurrenee of
an attack. As Justice Joseph Story said long 2go, Y[T]t tnay be fit and prepar for the government, in the
extzcise of the high discretion confided to the execntive, for grest public purposes, to act ot @ sudden
cmeTgency. or to prevent an frreparable mischicf, by summary measures, which are not found in the text of
the laws."” The Apollon, 22 U1.8, (9 Wheat) 362, 3656-67(1824). If the President i confronted with an
wnfopsseen attack on the torritory snd peeple of the United States, o other immediare dangerous threat to
Amerisen intereats and sscurity, it is his copstitutional responsibility to respond to that threat with whatever
means are necessaty. See e.g., The Prize Cases, 67 U.S: (2 Black) 635, 668 (1862) ("IE a war be mads by
invasion or a foreign nation, the President is not only autherized but bound to resist force by

foree, ., without wairing for any special legislative authority."); United States v. Swith, 27 F.Cas:
11¢2.1229-30 (C.C.D.N.Y, 1.-06) (No. 16,342) (Patergon, Clreuit Justice) (regardlcss of statutory
authorization. it is "the duty ...af the exscutive magispate ...1o repel an invading foe") see alva 3 Stary,
Communtaries § 1485 (*[tThe command and application of the public force...t» maintain peace, and to resist
foreign invasicn" are exesutive powers),
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As the Supreme Court has recognized, the Commander-in-Chief power and
the President's obligation to protect the nation imply the ancillary powers necessary to
their successful exercise. "The first of the enumerated powers of the President is that he
chall be Commander-in-Chief of the Army and Navy of the United States. And of
course, the grant of war power includes all that is necessary and proper for carrying those

owers into exeeution.” Johnson v. Eisentrager, 339 1.8, 763, 788 (1950). In wartime,
it ig for the President slone to dacide what methods to use to best prevail against the
enemy. The President's complete discretion in exercising the Commandeg-in-Chief
power has been recognized by the courts, In the: Prize Cases, 67 U.S, (2 Black) 635, 670
(1862), for exaraple, the Court explained that whether the President, "in fulfilling bis
cduties as Commander in Chief", had appropriately responded to the rebellion of the
southern states was a question “to be decided by lim" and which the Court could not
question, but must leave to "the political department of the Government to which this

power was entrusted”,

(U) One of the core functions of the Commander in Chief is that of capturing,
detaining, and interrogating members of the enemy. It is well settled that the President
may seize apd detain enemy combatants, at least for the duration of the conflict, and the
laws of war make clear that prisoners-may be interrogated for information concerning the
enemy, its strength, and its plans. Numerous Presidents have ordered the capture,
detention, and questioning of enemy combatants during virtnally every major conflict n
the Nation's history, including recent conflicts in Korea, Vietnam, and the Persian Gulf.
Recognizing this authority, Congtess has pever attempted to restrict or interfere with the

President's authority on this score.

() Any effort by Congress to regulate the interrogation of unlawf] combatants
would violate the Constitution's sole vesting ofthe Commander-in-Chief anthority in the
President. There can be little doubt that intelligence operations, such as the detention and
interrogation of enemy combatants and Jeaders, are both necessary and proper for the
effective conduct of a military campaign. Indeed, such operations may be of more
irportance in a war with an intemational terrotist organization than one with the
conventional armed forces of a nation-state, due to the former’s emphasis on secret
operations and surprise attacks against civilians. It may be the case that only successful
interrogations can provide the information necessary to prevent the success of covert
terrorist artacks upon the United States and its citizens. Congress can no more interfere
with the President’s conduet of the interrogation of enemy combatants than it can dictate
strategy or factical decisions on the battlefield. Just as statutes that order the President to
' conduct-warfare in a certain manner or for specific goals would be unconstitutional, so
too are laws that seek to prevent the President fom gaining the intelligence be believes
necessary to prevent attacks upon the Unirted States.

(U) As this authority is inberent in the President, exercise of it by subordinates
would be best if it can be shown to have beert derived from the President’s authority
through Presidential directive or other writing. ?

20 (1]) We note that this view is consistent with that of the Department of Justice.
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b. Necessity

The defense of necessity could be raised, under the corrent circumstances,'tu an
allegation of 2 violation of 2 criminal statute. Often referred to as the “choice of evils”
defense, necessity has been defined 2s follows: -

Conduct that the actor Believes to be necessary to avoid 2 harm or gvil to himself
or to another is justifiable, provided that: -

(a) the harm orevil sought to be avoided by such conduct is greater than that
sought to be prevented by the law defining the offense charged; and

(b) neither the Code nor other law defining the offense provides exceptions or
defenses dealing with the specific situation involved; and

(c) a legislative purpose to exclude the justification claimed does not otherwise
plainly appear. '

Model Penal Code § 3.02. See also Weyne R, LaFave & Austin W. Scott, 1 Substantive
Cririna) Law § 5.4 at 627 (1986 & 2002 supp.) ("LaFave & Scott"). Although there is
no federal statute that generally establishes necessity or other justifications as defenses to
faderal criminal laws, the Supreme Court has recognized the defense. See United States
v. Bailey, 444 U.5. 394, 410 (1580) (relying on LaFave & Scatt and Model Penal Code

definitions of necessity defense).

(U) The necessity defense may prove sspecially relevant in the current
circumstances. As it has been described in the case law and literature, the purpose behind
necessity is one of public policy. According io LaFave & Scatt, “he law onght to
promots the achievement of higher values at the expense of lesser values, and sometimes
the greater good for socicty will be accomplished by violating the literal language of the
criminal Iaw.” LaFave & Scott, at 625. In particular, the necessity defense cap justify the
intentional killing of one person to save two others because “it is better that two lives be -
saved and one lost than that two be last and one saved.” Id. Or, put in the language of a
choice of evils, “the evil involved in violating the terms of the criminal law (...even
taking another's life) may be less than that which would result from literal compliance

with the law (...two lives lost)”. Jd.

. (U) Additional elements of the necessity defense are worth noting here. First, the
defenge s not lirmited to certain types of hamms. Therefore, the harm inflicted by
necessity may include intentional homicide, so long as the harm avoided is greater (i.e.,
- preventing more deaths) Id. at 634. Second, it must actually be the defendant's intention
to avoid the greater harm; intending to commit murder and then learning only later that
the death had the fortuitons result of saving other lives will not support a necessity
defense. 7d at 635, Third, if the defendant reasonably believes that the lesser harm as
neceseary, even if, unknown to him, it was not, he may still avail himself of the defense.
As LaFave and Scott explain, "if A kills B reasonably believing it to be necessary to save
C and D, he is not guilty of murder even though, unknown to A, C and D could have been
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rescued without the necessity of killing B." J2. Fourth, it is for the court, and not the
defendant to judge whether the harm avoided outweighed the harm done. Jd. at 636.
Fifth, the defendant cannot rely upon the necessity defense if a third alternative that will

cause less hanm is open and known to him.

(U) Legal authorities identify an important ex¢ception to the necessity defense. The
defanse is available "only in sitmations wherein the legislature has not itself, in its
criminal statute, made a determination of values.” Jd at 629. Thus, if Congress explicitly
has made elear that violation of a statute cannot be outweighed by the harm avoided,
courts cannot recognize the necessity defense. LaFave and Isael provide as an example
an shortion statute that made clear that abortions even to save the life of the mother
would still be a erime; in such cases the necessity/defense would be unavailable. Id.at
630, Here, however, Congraas has not explicitly made 2 determination of valies vis-a-vis
torture. In Fact, Congress explicitly removed efforts to remove torture from the weighing

of values permitted by the necessity defense.”

. 3 In the CAT, torture is defined as the intentional inflietion of severe pain or suffering “for such purposes
25 phtzining From him or 2 third perzon informmition or a confession.” CAT art L1 Cme could argue that
such a dafinition represented an attzmpt fo indicate that the good of obtaming information--no matter what
the cirepmstances—conld not justify an act of torture. In other words, ascessity would not be a defense. In
enacting Section 2340, hawevex, Congress removed the purpose element in the defnition of torture,
¢videncing an intention to remove zny fixing of values by statute. By Jeaving Section 2340 silent as to the
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c. Seclf-Defense

Even if a court were to find that necessity did not justify the violation of 2
criminal statute, & defendant could still appropriately raise g claim of self-defense. The
right to self-defense, even when it involves deadly force, is deeply exnbedded in-our law,
both as to individuals and as to the nation as awhole. As the Court of Appeals for the

D.C. Circuit has explained:

Mare than two centuries ago, Blackstone, best known of the expositors of the
English commeon Jaw taught that "all homicide is malicious, and of course
amounts to murder, unless...excused on the account of accident or self-
preservation”. Self-defense, asa doctrine legally exonerating the taking of human
lifs, is as viable now as it was in Blackstone's time,

United States v. Peterson, 483 F.2d 1222, 1228-29 (DC. Cir. 1973). Self-defenseisa
cormon-law defense to federal criminal law offenses, and nothing in the text, strueture

" or history of Section 2340A precludes its application to a charge of torture. In the
absence of any textual provision to the contrary, we assume self-defense can be an
appropriate defense to an allegation of torfuts:

(U) The doctrine of self-defense permits the use of foree 1o prevent harm to another
person. As LaFave and Scoft explain, one is justified in using reasonable force in defense
of another person, even  stranger, When he reasonably believes that the other is in
immediate danger of unlawful bodily harm from his adversary and that the use of such
force is necessary to avoid this danger." Id. at:663-64, Ultimately, even deadly force is
permissible, but "only when the attack of the adversary upon the other, person reasonably
appears to the defender to be a deadly attack " Jd. at 664. As with our discussion of
necessity, we will review the significant elements of this defense  According to LaFave
and Scott, the elements of the defense of others are the same as those that apply to
individual self-defense. '

harm dons by torhme iy comparison to other harms, Conpgress allowed the necessity defense fo spply when
APPIOPLIATe.

Farther, the CAT contains 29 additional provision that*no exceptional sircumstances whatsoever, whether
a state of war or a thraat of war, internal political instability or any other public emergency, may be invoked
 as a justification of torture,” CAT art 22, Aware of this provision of the treaty and of the definition of the

necessiry defense that allows the legistatute to provide for 20 exgeption to the defense, Sec Model Penal
Code § 3,02(b), Congress did net mcorporate CAT article 2.2 into Section 2-4, Given that Copgress
m:fxim:d CAT's effort to bar a necessity or wartime dafense, Section 2340 could be read as permitting the
defrnse, : '

2 ((]) Ealy cases bad suggested that in erder to be eligible for defense of apether, one should have some
personal relatianship with the one in need of pratzetion. That view has bean discarded. LaFave & Seott at
G64.
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First, self-defense requires that the use of force be necessary to aveid the danger
of unlawful badily harm. Jd. et 649. A defender may justifiably use deadly force ifhe
reasonably believes that the other person iz shout to inflict unlawful death or serious
bodily harin upon enother, and that it is necessary to use such foree to prevent it. Jd. at
&52. Looked at from the opposite perspective, the defender may not use force when the
force would be as equally effective at a later time and the defender suffers no harm or
risk by waiting. See Paul H Robinson, 2 Criminal Law Defenses § 131(c) at 77 (1584).
If, however, other options permit the defender to retreat safely from confrontation
without having to resort to deadly force, the use of force may not be necessary in the first

place. LaFave and Seott, at 659-60.

(1) Second, self-defense requires that the defendant's beliefin the necessity of using
force be reasonable. If a defendant honestly but unreasonzbly believed force was
necessary, he will not be able to make out a snecessfil claim of self-defense. Id. at 654.
Conversely, if a defendant reasonably believed:an attack was to oceur, but the facts
subsequently showed no attack was threatened, he may still raise self-defense. As
1aFave and Scott explain, "one may be justified in shooting to death an adversary who,
having threatened to kill him, reaches for his pocket as if for a gun, though it later
appears that he had no gun and that he was oxnly reaching for his handkerchief." Id.

Some authorities such as the Model Penal Cods, even climinate the reasonability elemnent,
and require only that the defender honestly believed regardless of its reasonableness--that

the use of force was slecessary.

- (U) Third, many legal authoritiss include the requirement that a defender must
teasonsbly believe that the unlawful violence is “imminent" before he can use force in his
defense. Tt would be a mistake, however, to equate imminence necessarily with timing--
that an attack is irmmediately about to oceur. Riather, as the Model Penal Code explains,
what is essential is that the defensive response must be "immediately necessary.” Model
Penal Code § 3.04(1). Indeed, imminence must be merely another way of expressing the
requirement of necessity. Robinson et 78, LaFave and Scott, for example, believe that
the irnminence requirement makes sense as part of a necessity defense because if an
attack is not immediately upon the defender, the défender may have other options
available to avoid the attack that do nof involve the use of forge. LaFave and Scott at
656. If, however, the fact of the attack becomes certain and no other options remain the
ase of foree may be justified. To use 2 well-known hypothetical, if A were to Kidnap and
confine B, and then tell B he would Lill B one week later, B would be justified in using
foree in self-defense, even if the opportunity arose before the week had passed. Jd. at
656, see also Robinson at § 131(e)(1) at 78, Inl this hrypothetical, while the attack itzelf is
not imminent, B's use of force becomes immediately necessary whenaver he has an
opportunity to save himself from A. '

(U} Fourth, the amount of force should be.proportional to the threat. As LaFave
and Seott explain, "the amount of fotce which fthe defender] may justifiably use aust be
reasonably related to the threatened harm which he secks to avoid.” LaFave and Scott at
651. Thus, one may not use deadly force in regponse to a threat that does not rize to death
or gerious hadily harm. If such harm may result bowever, deadly force is appropriate.
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akove, the President has authorized the use of mijlitary force with the support of
Congress. :

(U) As DOJ has made clear in opinionsinvolving the war on al Qaida, the
nation’s right to self-defense has been triggered /by the events of September 11. Ifa
govermment defendant were to harm an enemy ¢ombatant during au interrogation in a
marmer that might arguably vielate criminal prohibition, he would be doing so in order to
prevent further attacks on the United States by the al Qaida terrorist network. In that
case, DOJ believes that he could argue that the executive branch's constitutional authority
to protect the nation from attack justified his actions. This national and internationat
version of the right to gelf-defense could supplement and bolster the government
defendant's individual right.

d. Law Enforcement Actions '

~ (U) Use of force in military law enforcement is suthorized for (1) self-defense .
and defense of others against a hostile person when in imminent danger of death or
serious bodily harm by the hostile person; (2) to prevent the actual theft or sabotage of
assets vital to national security; (3) to prevent the aciual thefi or sabotage of regources
that are inherently dangerous to others; (4) to prevent the commission of a seTions crime
that invelves imminent danger of death or serious bodily harrn; (5) to prevent the
destruetion of vital public utilities or similar eritical infrastructure; (6) for apprehension;
and (7) to prevent escape. (DODD 5210.56, 1 Nov 2001). These justifications
contemplate the use of force against 2 person who has cornmitted, is committing, or is
about to commit, a serious offense. This recognized concept that force used for such
purposes is not unlawfurl could be argued to spply, at least by analogy, to the use of force
against a detainee to extract intelligence to prevent a serious and imminent terrorist
incident. However, we are unaware of any authority for the proposition, For an
analogous discussion pertaining to the pending commission of a serious crime, see the
“nacessity” and “self-defense” discussions, supra.

" ¥ (17) While the President's constitutional detenminationialone is sufficient to justify the parion’s resost w
self-defi-nse, it also bears noting that the right ro self-defénse is frther recognized under intzraational law,
Arficle 51 of the U.N, Charter declares that "[n]othing inithe present Charter shall impair the nherenr right
of individual or collective self-defense if an armed attack occurs against 8 Member of the United Nations
until the Securiry Coupcil has taken the messizes necessaty to tnaintain internationzl peace and security".
The attacks of Septernber 11, 2001, clearly constitute anarmed attack against the United States, and indeed

" were the latest in a long history of o] Quida spansored attacks against the Unitad States, This conclusion

was scknowladged by be United Nations Secnrity Council an September 29, 2001, when it unanimously

adopted Resolution 1373 explieitly "reaffirming the inherent right of individual and collective defense es
recognized by the charter of the United Nations. This right of self-defence iz a tight ta effective self-
defense, In other words, the victim state has the right to se forge against the aggressor who has iitisted an
narmed attack” until the threat bas abated. The United States, throngh itx military and int=lligence
personnel, has 2 right recognized by Article 51 to continvie using force until such time aa the threar possd
by al Qaida and other tezrorist groups connseted to the September 11th arteck is completsly mnded," Ogher
treaties re-affirm the right of the United States fo use force in itg self-defense, See, ez, Inter-American

Treaty of Reciprocal Assistance, art. 3, Sept. 2, 1947, T.1A.S. No, 1838, 21 UN.T.8. 77 (Rio Treaty);

North Atlantic Treaty, art. 5, Apr. 4,1949, 3 Stat. 2241, 34 UN.T.§. 243.
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e Superior Orders

(U) Under both intemnational law and U.S. law, an order to commit an obviously
critninal act, such as the wanton killing of a noneombatant or the torture of a priscner, is
an unlawfid order and will not relieve a subordinate of his respensibility to comply with
the law of armed conflict™ Only if the individual did not know of the unlawfulness of
an order, and he could not yeasonably be expected under the circumstances to recognize
the arder as unlawful, will the defense of obedience of a superior order protect a
subordinate from the cons=quences of violation of the law of ammed conflict.?®

(U) Under infernational law, the fact that  war crime is committed pursnant to the
orders of 2 military or eivilian superior does not by itself relieye the subordinate
committing it from criminal respnnsibﬂit? under international|law.%’ It may, however, be
considersd in mitigation of punishment ? !

{U) For instance, the Charter of the International Military Tribunal at Nuremberp,
art. &, stated:

The fact that the Defendant acted purguant to order of his Government or of a
superior shall not frew him from responsibility, but may be considered in
mitigation of punishment if the Tribunal determines that justice so requires.”

(1) Similarly, the Statute for the International Tribunal for Yugoslavia, and the
Statute for the Intemational Criminal Tribunal for Rwanda provide (in articles 7(4) &

6(4), respectively) provide:

The fact that an accused person acted pursnant to an order of 8 Government or of
a superior shall not relieve him of criminal responsibility, but may be considered
in anticipation of punishment if the Tribunal determines that justice so requires.

(L) Asto the general attitude taken by military tribunals toward the plea of
superior arders, the following statemnent is representative:

It cannot be questioned that acts done in time of war under the military
authority of an enemy cannot involve any criminal lishility on the part of
officers or soldiers if the acts are not prohibited by the conventional or
customary rules of war. Implicit obedience to orders of superior officers

*(U) See Section 6.1,4, Annevarad Supplement t the Commander's Handbook on the Law of Nayal
gpmtiuns (NWP {-14M 1997)
Id

# Conversely, the International Crimina! Court veflects the traditional view. Article 33 of the -
Rome Statute, yecogmizas the defenge of superior orders: “1, The fact that & erime within the
Jurisdiction of the Court hes been committed by a ferson pursuant to an erder of a Govamment or
of a superior, whether military ar sivilinn, shall not relieve that peraon of crimingl responsibility
unless: (a) The persan was nader a legal obligation to obey orders of the Government or superjor
in question; (k) The person did not know that tha srderwas wnlawfy): and {e) The order was ot
manifestly unlowful. 2, For the purpesas of this articls, orders to copemir genocide o crimes
agninst bumanity are manifestly unlgwiil,”

Jd, 2t §6.2.5.5.1, .
* See U.§. Naval War College, Interiational Law Docaments, at 1944-43, 255 (1946).
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is almost indispensable ta every military:system. But this implies
obedience to lawful crders only, If the act done pursuant to 2 superior’s
orders be murder, the produnction of the order will not make it any less so.
Tt may mitigate but it capnot justify the erime. We are of the view,
however, that if the illegality of the order was not known to the inferior,
and he could not reasonably have been expected to know of its illegality,
no wrongful intent necessary to the commission of a erime exists and the
interior [sic] will be protected. But the general rule is the members of the
armed forces are bound to obey only thelawful orders of their
commanding officers and they cannot escape criminal liability by obeying
a command which violates international law and outrages fundamental |
coneepts of justice.

The Hostage Case (United States v. Wilhelm List et al.), 11 TWC 1236.

(U) The International Military Tribunal-at Nuremberg declared in its judgment .
that the test of regponsibility for superior orders “Is not the existence of the order, but
whether moral choice was in fact possible.”® -

(U) Domestically, the UCMI discusses the defense of superior order in
The Manual Courts-Martial, which provides in R.C.M, 916(d), MCM 2002:

It is a defense to apy offense that the aceused was acting pursuant to

orders unless the accused knew the orders to-be unlawful or 2 person of
ordinary sense and enderstanding would have known the orderstobe
imlawful. An act performed pursuapt to a lawfil order is justified. An act
performed pursuant to an unlawful arder is excused unless the accused knew

it to be unlewful or a person of ordinary sense and understanding would have

known the orders to be unlawful.

Inference of lewfilness. An order requiring the:performance of a military duty or
act may be inferred to be lawful and it is disobeyed at the peril of the
subordinats.! '

(U} In sum, the defense of superior orders will generally be available for U.S,
Armed Forces personnel engaged in exceptional interrogations except where the canduct
goes so far as to be patently unlawfil, '

¥ (U) 1 Trial of Major War Crimrinals hefere the International Military Tribunal, Muremberg 14 Navember
1945- 1 October 1946, at 224 (1947}, excerpied in U8, Naval War College, International Law Documents,

1946-1947, a1 260 {134E).
¥ (U) This inference does not apply to a perently illegal order, such a3 ope that directs the commission of 2
crime. (Article 90, UCMI).
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or color of law, of any foreign nation - (1) subjects an individual to torture shall, in a civil
action, be liable for damages to that individual; or (2) subjects an individual to axtr’a—
judicial killing shall, in & civil action, be lighle for damages ....” (emphasis added)®® It
thus appears that the TVPA does nat apply to the conduct of U.S. agents acting under the

zolor of law,
C.  Applicability of the United States Constitution
1. Applicability of the Constitution to Aliens Outside the United States

(1) Nonresident enemy aliens do not enjoy constitutional rights outside the
sovereign territory of the United States.’® The'courts have held that unlawful combatants
do not gain constitutional rights upon transfer 1o GTMO as unlawful combatants merely
because the U8, exercises extensive dominion and control over GTMO.* Moreover,
Yecause the courts have rejected the concept of “de facto sovereignty,” conatitetional
rights apply to aliens only on soveraign U.S. territory. (See discussion under
“Turisdiction of Federal Courts”, infra.)

(U) Although U.S. constitutional rights do not apply to aliens at GTMO, the U.S.
criminal laws do apply to acts committed there by virtue of GTMO?s status as within the
special maritime and tervitorial jurisdiction.

2 The Constitation Defining U.S. Obligations Under International Law

(U) In the course of taking teservations to the Convention Against Torture and
Other Cruel, and Inluman or Deprading Treatment or Punishment, the United States
determined that the Convention's prohibitions-against cruel, inhraman or degrading
treatment or punishment applied only to the extent that such conduct was prohibited by
the Fifth, Eighth and Fourteenth Amendments:to our Constitution.! Consequently,
analysis of these amendments is significant in determining the extent to which the United
States is bound by the Convention. 1t should be clear, however, that aliens held at
GTMO do not have constitutional rights underithe 5 Amendment's Due Process clause

# (1) The definition of torture used in PL 102-256 is: "any act, directed against an individual in the
offender's custody or phyical control, by which severe pain or suffeting (other than pain or suffering
arising only from or inherent in, or incidental to lawiul sanctions) whether physical or mental, is
inténtionally inflisted on that individual for such purposes as obtaining from that individual o a third
person information ar a confession, punishing that individual for 2n act that individual or a third person has
' comznitted or is suspested of kaving committed, intimidating or coercing that individnal or a third person,
ar for any reason bosed en diserimination of any kind." "This is similar, but breader, than the defimtion in
the Torture Starute, The definition of mental pain and suffering is the same as in the Tormre Stabute. -

# (U0 Eisenrrager a1 764, ” ‘

“ (U) Al Qdah v. Unitad States, (DD.C., 2002),

1 (1) Articles of ratifization, 21 Oct 1594: “L The Scruts's advice and consent 1a subject to the following
reservations: (1) That the United Stawes considers itself bound by the obligation under article 16 to prevent
‘cruel, inhuman, or degrading freaiment or punithment', only inkofar g¢ the term ‘emnel, inhuenan, or
degrading trestrment of punishment' means the eruel, unusual &nd inhumans treatment or punishment
prohibited by the Fifth, Eighth, and/er Fourteenth Amendmenty to the Constimudon of the United States.”
Available at the UN documents site: http/193.194.138:150/brml/menu3AreatylZ_asp him,
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ot the 8™ Amendment. See, Johnson v. Eisenberger, 339 U.8. 763 (1950) and Verdugo-
Urquidez, 494 .8, 259 (1990).

2, Eighth Amendment

(U) "An examination of the history of the Amendment and the decisions of this
[Supreme] Court construing the prascription against crvel and unusual punishment
confirms that it was d=s1gned to protect those convicted of crimes."™? The import of this
_ holding is that, assuming a detainee could establish standing to challenge his treatment,

the claim would not lLie under the 3th Amendment, Accordingly, it does not appear
detainees could successfully pursue a claimn regarding their pre-conviction treatment
under the Eight Amendment

(U) The standards of the Eighth Amendment are relevant, however, due to the
1.S. Reservation to the Torture Convention’s definition of cruel, inhuman, and degrading
treatment. Under “crmel and unusual punishment™ jm‘ispmdmce, there are two lines of
analyms (1) conditions of confinement, and (2) excessive force. Asa genural matter, the
excessive forae enalysia applies to the official use of physical foree, often in situations in
which an inmate has attacked another inmate or a gnard whercas the conditions of
confinement analysis epplies to such things 2¢ administrative sepregation. Under the
excessive force analysis, “a prisoner alleging excessive force must demonstrate that the
defendant acted “maliciously and sadistically ta cause harm > Porter v. Nussle, 534 U.S.
516, 528 (2002) (quoting Fudson v. McMillan, 503 U8 1, at 7). Excessive force requires
the unnecessary and wanton infliction of pain. Whitney w 4lbers, 475 .8, 312, 319

{1986).

: (U) A condition of confinement is not “eruel and unusual” unless it (1) is
“sufficiently serious™ to implicate constitutional protection, id. at 347, and (2) reflects
“deliberate indifference™ to the prisoner's health or safety, Farmer v. Brennan 511 U.S,
825, 834 (1994). The first element is objective; and inquires whether the challenged
condition is cruel and unusual. The second, so~called “subjective” ¢lement requires
examination of the actor's intent and inquires whether the challenged condition is
imposed as punishment. Wilson v. Seiter, 501 U.5. 294, 300 (1991) (“The source of the
intent requirement is not the predilections of this Court, but the Eighth Amendment itself,
which bans only cruel and unusual purishment: If the pain inflicted is not formally meted
out zs punishment by the statute or sentencing judge, some mental element must be
attributed to the nflicting officer before it can qualify.”).
: (U) The Supreme Court has noted that “[n]o ststic ‘test’ can exist by which
courts determine whether conditions of confinement are cruel and unnsual, for the Eighth
Amendment must draw its meaning from the evalving standards of decency that mark the
progress of 2 maturing soclety.” Rhodes, 452 U8, at 146 (citation omitted). See also
Estelle v. Gamble, 429 1.8, 97, 102 (1976) (stating thet the Eighth Amendment embodies

2 (W) Ingraham v Wrighs, 430108, 651, 664 (1977). In Ingrakam, a case sbout corporal punishment in a
public junior high school, the Court analyzed the claiyn under the 14th amendzment’s Due Process clause,
concluding that the conduct did pot viclate the 14th amendment, even though it invelved up to 10 whacks
with ¢ wooden paddie,
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“broad and idealistic coneepts of dignity, civilized standards, humanity, and decency™).
Nevertheless, certain puidelines emerge from the Supreme Court's jurisprudence,

(U) The Court has established that “only those deprivations denying “the minimal
civilized measures of life's necessities’ sufficiently grave to form the basis of an Eighth
Amendment violation.” Wilson, 501 U.S, at 298, guating Rhodes, 452 U.8. at 347, Ttis
not enough for a prisoner to show that he has been subjected to conditions that are merely
“restrictive and even harsh,” as such conditions are simply “part of the penaity that
criminal offenders pay for their offenses against society.” Rhodes, 452 U.S. at 347. See
also Wilson at 349 (“the Constitution does not mandate comfortable prisohs™). Rather, a
prisoner must show that he has suffered a “serious deprivation of basi¢ human needs,” id.
at 347, such gs “essential foed, medical care, or sanitation,” Jd. at 348, See also Wilson,
501 U.S. at 304 (requiring “the deptivation of a single, identifiable human need such as
food, warmnth, or exercise™). “The Amendment also imposes [the duty on officials to]
provide humane conditions of confinement; prison officiels must ensure that inmates
receive adequate food, clothing, shelter, and médical care, and must take reasonable
measures to guarantee the safety of the inmates.” Farmer, 511 1.8, at 832 (citations
omitted). The Court has also articulated an altemnative test inquiring whether an inmate
was exposed to “a substantial risk or serious harm.” Id at 837. See also DeSpain v..
Uphaff, 264 F.3d 965, 971 (10th Cir. 2001) (“In order to satisfy the [objective]
requirement, the inmate must chow that he is incarcerated under conditions posing a
substantial risk of sericus harm.").

(U) The various conditions of confineinent are not to be assessed under a totality
of the circumstanees approach. In Wilsen v. Seiter, 501 1.8, 294 (1991), the Supreme
Court expressly rejected the contention that “sach condition must be considered as part of
the overall conditions challenged,” Jd. at 304 (internal quotation marks and eitation
omitted). Instead the Court concluded that “Somie conditions of confinement may
gstablish an Eighth Amendment violation ‘I combination’ when each would not do g0
alone, but anly when they have a mutually enforcing effect that produces the deprivation
of a single identifisble huinan need such as fond, warmth, or exercise--for exarnple, a low
cell temperature at night combined with a fajlure to issue blankets.” Id. at 304, Asthe
Court further explained, “Nothing 5o arorphous as “overall conditions’ can rise to the
level of cruel and unusual punishment when no:specific deprivation of a single human
nead exists.” I, at 305,

() To demonstrate deliberate indifference, a prisoner must demonstrate “that the |
official was subjectively aware of that risk”. Farmer v. Erennan 511 U8, 125 (1994). As
- the Supreme Court further explained:

‘We hold.. . that a prison offieial cannot be found lisble under the Eighth -
Amendment for denying any inmate humane conditions of confinement unless the
official knows of and regards an excessive rigk to inmate health or safety: the
official must both be aware of facts from which the inference can be drawn that a
substantial risk of serious harm exists and he must alse draw the inference,
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Farmer v. Brennan 511 1.8, 825, 837 (1994). This standard requires greater culpability
than mere negligence, See Farmer v, Brennan, 511 U S, 825, 837 (1994); Wilson v.
Seirer, 501 1.8, 204, 302 (1991) (“mere negligence would satisfy neither [the Whitley
standard of malicious and sadistic infliction] nor the more lenient deliberate indjfference
standard™) (internal quotation marks omiited).

(U) The second line of cases considers:the use of force against prisoners. The
situation often arises in cases addressing the vse of force while guelling prison
disturbances. In cases involving the excessivense of force the central guestion is
whether the force was applied with good intentions in an attc:mgt to restore order or
maliciously and sadistically with the purpose of causing harm.™ Malicious and sadistic
use of farce always violates contemporary standards of decency and would constitute
 cruel and unusual punishment* The courts apply a subjective test when examining
intent of the official. In determining whether 2 correctional officer has used excessive
force in violstion of the Eighth Amendment, courts look to several factors including: (1)
"the need for the application of force"; (2) "the relationship between the need and the
amount of force that was used”; (3) "the extent of injury inflicted"; (4) "the extent of the
threat to the safety of staff and inmates, as reasonably perceived by responsible officials
on the basis of the facts known to them"; and (5) "any efforts made to temper the sevenity
of a forceful response,”™’ Great deference is given 1o the prison official in the carrying

out of his duties.*®

(U} One of the Suprerne Court’s most recent opinions on conditions of
confinement — Hope v. Pelzer, 122 S.Ct. 2508 (2002) — illustrates the Court’s focus on
the necessity of the actions undertaken in résponse to a disturbance in determining the
officer’s subjective state of mind.” In Hope, following an “exchange of vulgar remarks”
between the inmate Hope and an officer, the twe got into a “wrestling mateh”. Jd at
2512, Additional officers intervened and resizained Hope, See id. These officers then
took Hope back to prison. Once there, they required him to take off his shirt and then
attached him to the hitching post, where he remained in the sun for the next seven hours,
See jd. at 2512-13, During this time, Hope received no bathroom bresks. He was given
water only once or twice and at lesst one guard tatnted him about being thirsty. See id.
at 2513. The Supreme Court concluded that the facts Hope alleged stated an “obvious™
Bighth Amendment violation. Jd at 2514. The obviousness of thig violation stemmed
from the utter lack of necessity for the actions the guards undertook. The Court
emphasized that “any safety conéerns™ arising from the scuffle betwesn Hope and the
officer “had long since abated by the time [Hope] was attached to the hitching post” and
that there was a “clear lack of an emergency situation”, Jd. As aresult, the Court found

3 U0) Waliley v. Albers, 475 U.S. (1936)

“ ) Hudson v. MeMillion, 503 U.8. 1, 9 (1992)"

Y1) Whitley a1 321. ‘
Y () Whitley v. Albers, 475 U 4. (1986). ‘
#7 () Although the officars” actions in Hope were undertaken in maponsa to a seuffle betwern an inmate
and a guerd, the case is more properly thought of a “sonditions of confnemsnt™ case rather than an
“exeessive force™ case. By examining the officers’ aetlemt through the *dalibarate indiffarence standard”
the Coyst analyzed it 29 a “tonditions of confinsment” cise, The deliberate indiffercoce standard is
mapplicabla to claims of axcegsive fores,
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that *t}his punitive treatment amountfed) to [the] gratuitous infliction of ‘wanton and
ulflecessary’ pain that our precedent clearly prohibits.” 17, at 2515, Thus, the necessity
of the governmental action bears upon both the conditions of confinement analysis ay
well as the excessive force analysis.

(L) The government interest here is of the highest magnitude. The typical prison
case, the protection of other inmates or officers, the protaction of the inmate alleged to
have suffered the cruel and unuswal punishment, or even the maintenance of order in the
prison provide valid government intetests for various deprivations. See .eg.. Anderson v.
Nosser, 438 F.2d 183, 193 (5th Cir, 1971) ("protectfing] inmates from self-inflicted
injury, protect(ing] the general prison population and personne] from violzte acts o his
part, prevent[ing] escape” are all legitimate penclogical interests that would permit the
imposition of solitary confinement); McMahon v, Beard, 583 F.2d 172, 175 (5th Cir.
1978) (prevention if inrate suicide is a legitimate interest). If the protection of cne
person or even prison administration can be dézmed to be valid governmental interests in
such cases frequently perinitted deprivations, it follows a forfiori that the interest of the
United States here--obtaining intelligence vital:to the protection of untold thousands of
American citizens--can be no less valid. To be: sure, no court has encountered the precise
eircumstances hereunder Eighth Amendment jurisprudence. Nonetheless, it can be
forcefully argued that thers can be no more compelling govemment interest than that
which is presented hete. See Hope v. Palzer, 122 8. Ct, 2508 (2002) ("The unnecessary
and wanton infliction of pain ...constitutes cruel and unusuel punishment forbidden by the
Eighth Amendment, We have said that among unnecessary and wanten inflictions of pain
are those that are totally without penological justification.’)

b. Fifth Amendment and Fourteenth Amendment*®

(U) "Ttis now the settled dactrine ... that the Due Process Clause embodies a
system of rights based on moral principles so deeply imbedded in the traditions and
feelings of our peaple as to be deezmed fimdamental to a civilized society as conceived by
our whole history. Due Process is that which comports with the deepest notions of what
is fair and right and just.™ Due process is violated if a practice or rule "offends some
principle of justice so rooted in the traditions and conscience of our people as to be
ranked a5 fundamental”,*®

(L0 Standing by itself, the phrase "due process™ would seem to sefir solely and
sirnply to proceduyre, to process in court, and therefore ta be 50 limited that "due process
‘of law" would be what the legislative branch enacted it to be, But thar is not the
interpretation which has been placed on the term, Tt is manifast that it was not left to the
legislative power to enact any process which might be devised. The asticle is a restraint
on the legisiative as well as on the executive and judicial powers of the government, and
cannot be so construed as to leave congress free to make any process 'due process of law'

“ (U) Because the Due Process considerstions under the Sth agd 14th amendments ace the same for our
purposes, this analysis considers them together,

*(U) Solesbee v. Balkcom, 330 US. 5, 16 (1950) (Justics Frankfurrer dissenting).
AN Smpder v. Massachuserss, 291 (1.8, 97, 105 (1934),
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by its mere will"*! With this viewpoint, the Supreme Cowrt has carved out & role for the
courts to judge the legislative and executive aets for thejr effect on the rights of the

peuple. '

(U) All persons within the tertitory of the United States are entitled to the
protections of due process, including cotporations, aliens, and presumptively citizens
seeking readmission to the United States. It is:effective in the District of Columbia and
in temtories which are part of the United States, but does not apply of its own force to
unincorporated territories. But, it does not reach enemy alien belligerents engaged in
hostilities against the United States and/or tried by military tribunals outside the territorial
jurisdiction of the United States. ™ ‘The Eisentrager doctrine works to prevent access by

“enemy belligerents, captured and held abroad, to U.S. courts. Further, in United States v.
Verdugo-Urquidez, 494 U.8. 259 (1990), the Supreme Court held that aliens outside the
United States did not have Fourth Amendment rights againat the 1.8, povernment.
Indeed, in that case, the Court observed that extension of constitutional rights to aliens
outside of the United States wonld interfere with the militery operations against the

nation's enemies.,

(U} Even if a Court were to find mistakenly that unlawful combatants at GTMO
did have constitutional rights, it is unlikely that due process would pose any standards
beyond those required by the Eighth Amendment. In 1972 the Supreme Court held that
"[f]ederal courts sit not to supervise ]grisnns but to enforce the constitutional rights of all
‘persons,’ which include prisoners..."* The Supreme Court's review of state criminal
justice systems under the due process ¢lanse has never been subject to precise statement
‘of metes and bounds. In each case the Court asks whethier the challenged practice or
policy violates "a fundamental principle of liherty and justice which inhetes in the very
idea of & free government and is the inalienshle right of 2 citizen of such government™.**
The Court has generally treated challenges to prison conditions as a whole under the cruel
and unusual punishments elanse of the Eighth Amendment, rather than the Fifth
Amendment’s Due Process Clanse, and challenges to particular incidents and practices
under the due process clause as well as under more specific provisions, such as the First
Amendment speech and religion clauses,™ :

L) Murray's Lessee v. Hoboken Land and Improvement Ca, 59 U.S. (18 How.) 272, 276 (1856),

% (W) Jokmson v. Eisentrager, 339 1.8, 763 (1950); In re Yamashita, 327 U.8. 1 (1946). Justices
Rutledge and Murphy in the latter case argued that the due process clause applies to every human being,

. meluding enemy belliperents. :

BN Crz v, Beto, 405 1.8, 319, 321 (1972)

“ () Twining v. New Jersey, 211 U.S, 78, 106 (1908)

¥ (U) By way of example, the courts have recognized several rights of prisoners. Prisoners have a right ta
be free of meial segregation in prisons, except for the necessities of prison security and discipline, Lee v.
Washingion, 390 1.8, 333 (1968). They have the riphe to patition for redress of gtievances, which inchudes
access 1o the courts for purposes of presenting their compinintg, Ex parre Hull, 312 U.S. 546 (1941); Whire
v. Rapen, 324 U.G. 760 (1945), Prisoners mmst have reasonsble acesss to a law library or to persons trajped
in the law. Younger v. Gllmore, 404 U.3, 15 (1971); Bounds v. Smirh, 430 U.8. 817 (1978} aud to bring
actions in federal coutts to recover for damages wrongfully done them by prison administraters. FHaimes v.
Kerner, 404 U.8. 519 (1972); Preiver v. Rodriguex, 411 U.8, 475 (1973). And they have a right,
circumscribed by legitirnate prison administration consideretions, to fair and regular treatment during their
incarceration.
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(U) On the other hand, sume conduet is so egregious that there is no justification.

In Rochin v. California, the Supreme Court found that the State’s actions in unlawfully
~ enteting the defendant’s room, grappling with him to prevent him from swallowing the

evidence, and ther transporting him to the hospital to have his stomach purnped “shocked
the conscience.” The Court said of the police methods “they are methods too close to the
rack and the serew to permit of constitutional differentiation”. ' Bven though Rochin is
about evidence seizure, the rationale for judicial intervention is the infringement of due
process. Explaining the importance of due process the Court said “inveluntary verbal
confessions. , .are inadmissible under the Due Process Clause even [if true]... Coerced
confessions offend the community's sense of fair play and decency. So here, to sanction
the bruta] conduct .. .would be to afford brutality the ¢loak of law. Nothing would be
more calculated to discredit law and thereby to brutalize the temper of a society.” QOnly
interrogation techuiques that “shock the conscience” would not be analyzed under the

standard due process balancing test. '

(L) The Fifth Amendment standards are alse relevant due to the U.S,
Reservations to the Torturs Convention's definition of eruel, inhuman, and degrading

Irestment.

(U) Under the Fifth Amendment right to Due Process, substantive due process
protects an individual from “the exertise of power without any reasonsble justification in
the service of any legitimate governmental objective.” County of Sacremento v. Lewis,
323 U.S. 833, 846 (1998). Under substantive due process “only the most epregions
official conduct can be said to be arbitrary in the constitutional sense,” Jd at 846 (internal
quotation marks omitted). That conduct must “shock the conscience.” See generglly id:
Rochin v, California, 342 U.S. 165 (1952). By contrast to deprivations in procedural
due pmcess, which can oceur so long as the government affords adequate processes,
government actions thet *‘shock the conscience” are prohibited irrespective of the
procedures the govemment may employ in undertaking those actions. See generaily
Rochiin v. California, 342 U.8. 164 (1952),

(U) To shock the conscience, the conduet at issue must involve more than mere
negligence.. See County of Sacramento, 523 U.S. at 849. See also Daniel v. Williams,
474 U.8. 327 (1986) (“Historically, this guarantee of due process has been applied to
deliberate decisions of government officials to deprive a person of life, liberty, or
property.”) (collecting cases). Instead, “[T]t is., behaviar on the other end of the
culpability spectrum that would most probably suppert 2 substantive due process claim:

“1 (U) Rechin v. California, 342 US. 165, 172 (1952).
a0 Id at 14
© (1) In the seminal case of Rochin v California, 342 U5, 165 (1952), the police had some information
that the defendant was gelling drugs. Thres officers wenrtn and entered the defepdant’s home without a
warrant and forted open the door te defondant’s bodroom. Upon opening the doot, the officers saw two
pills and asked the defendant sbont them  The defendant promptly pur thetn in his mouth, The officers
“jumped upon him and attempted to extract the capsules,” 342178, at 166. The police wied m pull the
pills out of his mouth but despite considerable strugele the defendant swallowed themn The pelice then
100k the defendant to a hospital where 3 doctor forced an ermetic solysion into the defendant’s stomach by
sdeking 2 fibe down his throat and intn bis stomach, which cause the defendant to vomit up the pills, The
pills did in fact contain morphine. Ses jd. The Court found that the actions of the police oficers “shocked
the conscisnes" end therefore violated Rochin's due process rights. Jd at 170.
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conduct intended to injure in some way imjustifiable by any government interest is the
sort of official action most likely to rise to the conscience-shocking level.” Jd. In some
circumstances, however, recklessness or gross-megligence may suffice. Seeid The
requisite level of culpability is nltimately “not:subject to mechanical application in
upfamiliar territory.” Jd. at 850. As the Courtexplained: “Deliberate indifference that
shocks in one environment may not be so patently egregious in anocther, and our concern
with preserving the constitutional proportions of substantive due process demands an
exaot analysis of cireumstances before any abuse of power is condemned as conscience
shocking.” Jd. Nonethsless, the Court opined that as a general matter such a standard
would be appropriate where there is 2 real possibility for agtual deliberation as opposed to
those circumstances, such as responding to a prison riot, where quick decisions must be
made and a heightened Jevel of culpability is thus more appropriate. See id. at 851-52

(U) This standard appears to be a evolving one as the Court’s most recent
opinion regarding this standard emphasized that the conscience shocked was the
“contemporary conscience.” County of Sacramento, 523 U.S. at 847 n.8 (emphasis
added). The court explained that while a judgment of what shocks the conscience “may
be informed by a histery of liberty protection, [] it necessarily reflects a traditional
understanding of executive behavior, of conterporary practice, and of the standards of
blame generally applied to them.” Jd. Despite the evolving nature of the standard, the
gtandard is objective rather than subjective. The Rochin Court cautioned that although
“the gloss has ... has not been fixed™ s to what substantive due process is, judges “may
not drawn ont “their” merely personal and private notions and disregard the limits that
bind judges in their judicial function. .. [T}hese Limits are derived from considerations
that are fused in the whole nature of our judicial process.” Jd, At 170. United States v.
Lovasco, 431 U 8, 783 (1973) (reaffirming that the f=st is objective rather than
subjective). As the Conrt explained, the conduct issue must “‘do more than offend some
fastidious squeamishness or private sentimentalism’ in order to vialate due process.
Rochin, 342 U8, 165, 172.

(U) The Supreme Court also clarified in Jngraham v. Wright, 430 U.8. 651
(1977), that under substantive due process, “[t]there is, of course, a de minimiy leve] of
imposition with which the Constitution is not concerned.” Jd. at 674. And as Fourth
Circuit has noted, it is a “principle...inberent in the Eighth and the Fourtesnth
Amendments” that “fa]ot ...every malevolent touch by 4 prison guard gives nse toa
federal cause of action™. See Joknson v. Glick, 481 F.2d at 1033 (“Not every push or
ghove, even if it may later seem immecessary in:the peace of a judge’s chambers, violates
a prisoner’s conStitutional rights”).” Riey v. Dorton, 115 F.3d 1159, 1167 (42 Cir. 1997)
(quoting Hudcom, 503 U'S. at 5). Instead, the [shock-the-conseience). .. inquiry... [is]
whether the forve applied caused injury so severe, and wus so inspived by malice or
sadism. ..that it amounted to a brutal and inhmmane abuse of official power literally
socking to the conscience.” Webb v. MeCullough, 828 F.2d 1151, 1158 (6™ Cir. 1987).
Examples of physical brutality that “shock the conscience” include: rape of plaintiff by
uniformed officer, see Jones v. Wellkam, 104 F.3d 620 (4™ Cir. 1997); police officer
struck plaintiff in retaliation for photegraphing police officer, see Shillinford v. Holmes,
634 F 24 263 (5% Cir. 1981); police officer shot a fleeing suspect’s legs without any
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prebable cause other than the snspect’s running and failing to stop, see Aldridge v.
Mullins, 317 F. Supp. 850 (M.D. Tenn. 1972) aff'd, 474 1189 (6% Cir. 1973). Moreover,
beating or sufficiently threatening someone during the course of an interrogation can
constitute conseience-shocking behavior, See.Gray v. Spillman, 925 F.2d 90, 91 (4™ Cir.,
1991) (plaintiff was beaten and threatened with further beating if he did not confess). By
contrast, for example, actions such as verbal insuits and an angry slap of “medivin force
did not constitute behavior that “shocked the conscience.” See Riley v. Dortar, 115 F3d
1159, 1168 n.4 (4™ Cir. 1997) (finding elaims that such behavior shocked the conscience
“meritless”), We note, however, that eovrts have distinguished between‘the nse of force
in interrogations and the nse of force in the prison or atrest settings, The Fifth Circuit has
held that “the use of physical violence against a person who is in the presence of the
police for custodial intetrogation, who poses no threat to others, and who does nat
otherwise initiate action which would indicate o a reasonsbly prudent police officer that
the use of force is justified, is a constituional violation.” Ware v. Reed, 709 F.2d 345,

351 (5™ Cir. 1923).

(U) Physical brutality is riot the only eonduct that may meet the shock-the-
conscience standard. In Cooper v. Dupnik, 963 F.2d 1220 (9™ Cir. 1992) (en bane), the
Ninth Circuit held that certain psychologically-coercive interrogation techpiques could
constitute a violation of substantive due process, The interrogators techniques were
“designed to instill stress, hopelessness, and fear, and to break [the suspect’s] resistance.”
Id, at 1229. The officers planned to ignore any request for a lawyer and to ignore the
suspect’s right to remain silent, with the express purpose that any statements he might
offer would help keep him from testifying in his own defense. See id. at 1249. It was
this express purpose that the court found to be the “aggravating factor” leading to its
conclusion that the conduct of the police “shocked the conscience. ** Id. at 1249, The
court reasoned that while “it i3 a legitimate purpose of police investigation to gather
evidence and muster information that will sunroand 8 guilty defendant and make it
difficult if not impossible for him to escape justice [,]” when the methods chogen to
gather evidence and information are deliberately unlawfia] and flout the Constitution, the
legitimacy is lost.” Id. at 1250. In Wilkins v. Muy, 872 F.2d 190 (7% Cir. 1989), the
Seventh Circuit found that severe mental distress inflicted on a suspect could be 8 basis
for a substantive due process claim. See id. at 105, See also Rhrodes v. Robinson, 612
F.2d 766, 771 (3d Cir. 1979) (claim of emotional harm could be the basis of a subgtantive
due process claim). The Wilkins cowt found that nnder certain circumstances
interrogating a suspect with gun at his head could violate those rights. See 872 F.2d at
195, Whether it would rize to the level of viclation depended upon whether the plaintiff
was able to show: “misconduct that a reasonable person would find go beyond the norm of
proper police procedure as to shock the conscience, and that it is, caleulated to induce not
merely momentary fear or anxiety, but severe mental suffering, in the plaintifE™ /2. On
the ather hand, we note that merely deceiving the suspect does not shock the conseience,
see, e.g., United States v. Byram, 145 F.3d 405 (1* Cir. 1998) (assuting defendant he was
not in danger of prosecution did not shock the conscience) nor does the use of sympathy
or friends 28 intermediaries, see, e,g., United States v. Simtob, 901 F.2d 799, 809 (Sth Cir,

1990).
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D. Jurisdiction of Federal Courts

1. Jurisdiction to Consider Constitationsal Claims

(U} The federal habeas statute provides that courts may only grant the writ
“within their respective jurisdictions”. This has been interpreted to limit 2 court’s subject
matter jurisdietion over habeas cases to those in which a ¢ustodian Hes within the
jurisdiction. For U.S. citizens, habeas jurisdiction lies regardless of whers the detention

occurs. The habeas action must be brought in the district in which a custodian resides o,

if all custodians are outside the United States, in the Digirict of Columbis. For aliens,
thére is no habeas jurisdiction outside the soversign temritory of the United States.

(U) As construed by the courts, habegs jurisdiction is coterminous with the reach

of constitutional rghts, although that result is a matter of statutory construction.
Congress has the power to extend habeas jurisdiction beyond the reach of constitutional
rights but may not place greater restrictions on it. |

(U) In Joknson v. Eisentrager, the Supreme Court ruled that enemy aliens,
captured on the field of battle abroad by the U.S. Armed Forces, tried abroad for war
crimes, and incarcerated abroad do not have aceess to the U.S. courts™ over o habeas
petition filed by Genman nationals seized by U.8. soldiers in China. Eisentrager
considered habeas corpus petitions by German soldiers captured during WWI in China
supporting the Japanese, convicted by Military Commissien sitting in China, and
incarcerated in Germany and concluded that United States courts lacked jurisdiction.

(U) Recently, unlawful combatants detained at Guantanamo Bay, Cuba (GTMO)
have 2$ught review in U.S. district court through the writ of habeas corpus, 28 U.S.C. §
2241, ' : |

(L) Johnson v. Eisentrager, 339 11.5, 763 (1950). -

“(U) Jasen v. Eisentrager, 335 U.8. 763, 777 (1950)."We are here confronted with a decision whose
basic premise is that these prisoners are entirled, as ¢ constitutional zight, to sue in some court of the Uniteq
States for a writ of habeas corpus. To support that asnoption we rmust bold that 3 prisouer of our military
authonitics is constitutionally entitled to the writ, even though be (a) is an enemy alien; (b) has never been
ar resided in the United States; (<) was capured outside of our territary and there held in military custody
2s 3 prisoner of war; (d) was tried and convicted by a Milita'y Commission sitting outside the Ugited
Srates; (¢) for offentes agzinst laws of war comumitted euteide the United States; (f) and ig ax all tiges
imprisoned ourside the United States,” Witk those words, the Supreme Court held that: "a nonresident
eniemy alien has no 2ce25s t0 our coUr in wartime," Curzently, the D.C, Circuit is considering the zppeal
of several detainess at GTMO in which artion the Distriet Court deniad thei writ of hebess corpus
cch:ﬂﬂ?ﬂg;? their detention. A! Odah et al. v. United States, Nos, 02-5251, 02-5284, and 02-5288 (D.C.

% (U) Fer a fuller discussion of Hebeas Carpns law as itapplics 1o Naval Bass, (aantansmo Bay, see
memorandum, LCDE, F, Greg Bowman of 29 Jan 02, subj: CRIMINAL JURISDICTION AND ITS
EFFECTS OF AVAILABILITY OF THE WRIT OF HABEAS CORPUS AT ULE. NAVAL BASE,
GUANTANAMO BAY, CUBA (on §lr).

7 () Coalition of Clergy v. Bush, 189 F. Supp. 2d 1036 (C.D. Cal), affizmed in part and vacated in part,
310 F.3d 1153 (8% Crr, 2002); Rasul v. Buch, 215 .24 55 (D.D.C, 2002).

SECRET/NOFORN A5

Q}08/20039:44 AM



SECRET/NOFORN

(U) Two courts have examined, and rejected, petitioners' claims that U.S.
exclusive jurisdiction over GTMO results in a form of “de facto sovereignty” and,
therefare, vests habeas jurisdiction in the federal courts.

2 Other Bases for Federal Juris'dictlon‘

(U) In addition, one group of GTMO detainees has challenged conditions of
confinemant through the Alien Tort Claims Act (ATCA) and the Administrative
Procedures Act (APA). The courts bave declined to exercise jurisdiction on those
theories in each case to date,*® Petitioners in 4! Odah attempted to circumvent the
territorial imitations of habeas by bringing their action under the APA and ATCA. The
district court found that, although petitioners did not seek release from custody, their suit
challenging eonditions of confinement was, nonetheless, required to be brought under

habeas.

(1)) The court also held, in the alternative, that it lacked jurisdiction even if
petitivners were not berred by the exclusive nature of habeas actions. The ATCA.
provides the *district courts shall have original jurisdiction of aiy civil action by an alien
for a tort only, committed in violation of the law of nations or a treaty of the United
States.” 18 U.S.C. § 1350, The ATGA, although it provides federal jurisdiction over
private suits, does not waive soversign immunity for a suit against the United States, The
courts have held that the APA’s waiver of sovereign immunity for nonmonetary damages
can theoretically be used to maintain an ATCA action against the United States. The 4/
Odah Court, however, found that the APA’s exemption for “military authority exercised |
in the field in time of war or in occupied territory” pracluded the ATCA. '

3. The Military Extraterritorial Jurisdiction Act

(L) The Military Extraterritorial Jurisdiction Act (MEJA), 18 U.S.C. § 3261 et
seg, extends Federa! criminal jurisdiction for serious Federal offenses committed outside
the United States to civilian persons accompanying the Armed Forces (e.g., civilian
* employees and contracter employees), and to membets of the Armed Forces who
committed a eriminal act while subject fo the UCMY but who are no longer are subject to
the UCMY or who comrnitted the offense with a defendant not subject to the UCMI. The.
standard is that if the conduct by the individual would “constitute an offense punishable
by imprisonment for mare than one year if the conduct had been engaged in within the
special maritime and territorial jurisdiction of the United States.” (emphasis added). In
the absence of implementing regulations, the practical effect of MEJA is uncertain;
however, MEJA remains Federal law.

E. The Uniform Code of Military Justice

(U) The Uniform Code of Military Justice (LJCMI) appliés to United States
Forces on active duty, at all imes and in &ll places thronghout the world. Members of the

(L) The ACTA and APA theoriss, miected in the District Court for D.C,, are awaiting review in the D.C.
Circuit at this time in the Rasu] and A/ Odah case;,
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Reserve component and retired regular officers can, under certain circumstances, also be
subject to the UCMI, as can cmhans accompanying the Atmed Forees in time of war
under certain circumstances,’

1. Offenses

(L) A number of UCMJ provisions potentially apply to service members
involved in the intenogation and supervmon of the interrogation of d:tame:as Most

significant are the following:
a Cruelty, Oppression or Maltreatment, Art 93

(U) The elements of the offense are that the alleged victim was subject to the
orders of the accused and that the accused wes cruel toward, opprassed, or maltreated the
victim. The cruelty, ete. need not be physical. Subjeet to the orders of, includes persons,
subject to the UCMT or not, who are by some reason of some duty are required to obey
the lawful orders of the accused, even if not in the direct chain of command of the
accused. *“Cruel”, “oppressed”, and “maltreated” refer to unwarranted, harmfial, abusive,
rough or other unjustifiable treatment that, under all the circnmstances, results in physicat
or mental pain or suffering and is unwarranted, unjustified and unnecessary for any
lawful purpose. It is measured by an objective standard. MCM IV-25; MIB, Section 3-

17-1.
b. Reckless Endangerment, Art 134

(1) The elements of the offense are that the accused engaged in wrongiful
conduct that was reckless or wanton and that the conduct was likely to produce death or
grievous bodily harm. “[L]ikely to produce” means the naturs] ot probable consequences
of particular conduct, "[G]mvous bodily harm” includes ittjuries comparable to
fractured or dislocated bones, serious damage to internal organs, MCM IV-119; MIB,

Section 3-100A-1.

e, Assault, Art 128

(U) This article encompasses the following offenses:

(L) Simple assanlt — The elements are that the aceused atternpted or offered to
. do bodily harm fo an individual and that such attempt or offer was done with unlawfuo]
force and violence. An act of force or violence is unlawfu] if done without legal
justification or excuse and without the consent of the victim. The use of threatening
words accompanied by 2 menaeing sct or gesture may constitute an assautt. MCM IV-
81; MIR, Section 3-54-1. ‘

62 (1) Artiele 2 UCMT; Rules for Courte-Mareial, Rule 202, sud Discnssion,

™ () The following are extracted from the Department of the Army Parmphler 27-8, Military fudges’
Benehbook (MIB), which summarizes the regirements of the Marnal For Caners-Martial (MCM) and case
law applicable to trials by eonrts martial.
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a5 well as statutes and treatics that have become the law of the land may create duties for
purposes of this article.

h.  Maiming, Art 124

(L) The elements of this offense are that the accused intentionally inflicted an
injury on a person, and whether intended or not, that the injury seriously disfigured the
person’s body, destmyed or disabled an organ or member, or smuualy d:m:mﬁ:d the
person’s physical vigor, MCM IV-77; MJB, Section 3-50-1.

2. Affirmative Defenses under the UCMJ (R.C.M. 916)

(1) In order for any use of force to be lawful, it must sither be justified under the
circurnstanees or an accepted affirmative defense is present to excuse the otherwise
unlawful eonduct. No case law was found that defines at what point force or violence
becomes either lawful or unlawful during war. Each case is by its nature, dependent
upon the facrual circumstances swrounding the incident.

(1) Applying accepted rules for the law of armed condlict, the use of foree is only
authorized when there is a military purpose and the force used is no greater than
necessary to achieve the objective. The existence of war does not in and of itself justify
all forms of asseult, For instance, in United States v. Calley, 22 U.S.C.M.A. 534, 48
C.M.R.19 (1973), the court recognized that “while it is lawful to kill an enemy in the heat
and exercise of war, to kill such an enemy after he has laid down his arms . . . is murder.”
Further, the fact that the law of war has been violated pursnant to an order of a superior
authority, whether military or civil, does not deprive the act in question of its character of
a war crime, nor does it constitute a defense in the trial of an accused individual, unless
he did not know and could not reasonably have been expected to know that the act
ordered was unlawful. In all ¢ases where the order is held not to cogstitute 2 defense to
an pllegation of war critne, the fact that the individual was acting pursuant to orders may
be considered in mitigation of punishment. The thrust of these hnldmgs 1s that even in
war, limits to the use and extent of force apply.
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a. Self-]]efensu

(U) For the right of sel{-defense o exist, the accused must have had a reasonable
apprehension that death or grievous bedily harm was about to be inflicted on himself,
The test is whether, under the same facts and circumstances, an ordinary prudent adult
persen faced with the same situation would have believed that there were grounds to fear
immediate death or serious bodily harm (an objective test) md the petson must have
actually believed that the amount of force used was required to protect against death or
serious bodily harm (a subjective test). Grievous bodily harm means serious bodily
injury. It does not mean minor injuries such as a black eye or a bloody nose, but does
mean fractired or dislocated bones, deep cuts, torn members of the body, serious damage
to internal organs, or other serious bodily injuries. MTB, Section 5-2. (See also the
diseussion of “Self-Defense” under the discussion of Federal law, supra.)

b. D:fense of Another

(U) For this defense, the accuged must have had 2 reasonable belief that harm
was about to be inflicted and that the accused actually believed that force was necessary
to protect that person. The accuseqd must actually believe that the amount of force used
was necessary to protect against the degree of harm threatened. MIB, Section 5-3-1.

c. Accident

(1) This defense arises when an accused is doing 8 Jawful act in a lawful manner,
free of any negligence, and unfbresesable or unintentional death or bodily hatm occurs.

MIB, Section 5.

d. Mistake of Fact

(U) Ifignorance or mistake of a fact concerns an element of an offense involving
specific intent, the ignotance or mistake need only exist in the mind of the accused, i.c., if
the circumstances of an event were a4 the accusad believed, there would be no offanse.
For crimes not involving specific intent, the ignorance or mistake must be both honest
(zctual) and reasonable, The majority of the crimes discussed above do not require
specific intent. For instance, in the case of violations of general orders, knowledge is
presumed. Most of the “mistakes™ would likely be mistakes of law in that the aceused
would not believe that the conduct was unlawful. While mistakes of law are generally
not a defense, vnawareness of a law may be a defense to show the absence of a ¢riminal
state of mind when actual knowledge is not necesgary to establish the offense. MJIB,

Section 5-11.
e Coereion or duress
(U) Itis a defense to any offense except killing an innecent person that the

accused's participation in the offense was cansed by a reasonable apprehension that the
accused or another iInnocent person would be immediately killed or would immediately
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necessary to achieve the ohjective. The existence of war does not in and of itself Justify
all forms of assault. For instance, in US'v. Calley, the court recognized that “while it is
lawful to kill an enemy "in the heat and exercise of war, to kill such an ghiemy after he
has laid down his arms . . , is murder.” Further, the fact that the law of war has beeg
violated pursuant to an otder of & superior authority, whether military or eivil, does not
deprive the act in question of its character of 2 war crime, nor does it constitute 2 defense
in the trial of an accused individual, unless he did not know and could not rezsonably
have been expected to know that the act ordered was unlgwful. In 2]l cases where the
order is held not ta constitute a defense to an allegation of war erime, the.fact that the
individual was acting pursuant to orders may be cansidered in mitigation of punishment.”
The thrust of these holdings is that even in war, limits to the use and extent of foree

apply.
g. Necessity

(U) Another comman law affirmative defense is one of necessity, This defense is
recognized by a pumber of states and is spplicable when: 1) the harm must be eommitted
under the pressure of physical or natura] force, rather than human force; 2) the harm
sought to be avoided is greater than (or at least equal to) that harm sought to be prevented
by the law defining the offense charged; 3) the actor reasonably believes at the moment
that his act is necessary end is desipned to aveid the greater harm; 4) the actor must be
without fault in bringing about the situation; and 5) the harm threatened must be
imminent, leaving no alternative by which to avoid the greater harm.

(U) However, military courts have treated the necessity defense with disfavor,
and in fact, some have refused (o accept necessity as a permissible defense (the MCM
does not list necessity as an affirmative defense under RCM 916). “The problem with the
necessity defense is that it involves a weighing of evil inflicted againgt evil avoided and
1s, thereby, difficult to legislate.”” The courts also have been reluctant to embrace the
defense due to 2 "fear that private moral codes will be substituted for legislative
determination, resulting in a necessity exception that ewallows the rule of law." United
States v. Rankins, 34 MJ 326 (CMA 1992), -

(U) The effect of these cases is that the MCM recognizes that an accused may
commit an illegal act in order to avoid the serious injury or death of the accused or an
innocent person. However, military law limits this defense only when there is an
imminent and continuing harm that requires immediate action to prevent. Once the
immediacy is gone, the defense will no longer apply. Ostensibly, the use of force to
acquire informatibn from an unlawfil combatant, absent immediate and compelling

circumstances, will not meet the elements estsblished by the MCM and case law, (But
ses the necessity defense in the discussion of Federal law, supra,)

Ln
I
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Legal doctrines could render specific conduct, otherwise criminal, no?
unlawful

See discussion of Commander-in-Chief Authoﬁty, supra.
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IV. Coosiderations Affecting Policy
A. Historical Role of U.S. Armed Forces

1. Background

(U) The basic principles of interrogation doetrine, procedures, and techniques
applicable to Army intelligence intermgations from June 1945 through May 1987 were
contained in Field Manusl (FM) 30-15, Examination of Personnel and Documents. FM
30-15 set forth Army doctrine pertaining to the basic principles of intelligence
interrogations and established the pracedures and techniques applicable to Army
intelligence interrogations of non-U.S. personnel. The ather Services report that they too
. apply the provisions of this Fisld Manual.

2. Interrogatijon Historical Overview

(U) FM 30-15 stated that the principles and techniques of interrogation discussed
within the manyal are to be used within the constraints established by humanitarian
international law and the Uniform Code of Military Justice (“UCMT”). The fundamental
principle underlying Army doctrine concerning intelligence interrogations between 1945
and the issuance of cwrrent doctrine in 1987 (FM 34-52), is that the commander may
utilize all available resources and lawful means in the accomplishment of his mission and
for the protection and security of his unit. However, 2 strong eaveat to this principle
noted, “ireaty commitments and policy of the United States, international agreements,
international law, and the UCMIJ require the conduct of military to conforn with the law
of war.” FM 30-15 also recognized that Army intelligence interrogations must conform
to the “specific prohihitions, limitations, and restrictions established by the Geneva
Conventions of 12 August 1949 for the handling and treatment of personnel captured or
detained by military forces” (eiting FM 27-10, The Law of Land Warfare).

(U} FM 30-15 also stated that “violations of the customary and treaty law
applicable to the conduct of war normally constitute a concurrent viglation of the
Uniform Code of Military Justice and will be prosecuted under that cade.” The manual
advised Army personnel that it was “the direct responsibility of the Commander to insure
that the law of war is respected in the conduct of warfare by forces in his command.™
Thus, the intelligence interrogation teehniques agtlined in FM 30-15 were based upon
conduct sanctioned under international lavw and domestic U5, law and as constrained
within the TTCMI. )

(U) Histerically, the intelligence staff officer (G2/82) was the primary Army staff
officer responsible for all intelligence functions within the command structure, This
responsibility included interrogation of enemy prisoners of war (EPW), civilian internees,
and other captured or detained persans. In conducting interropations, the intelligence
* staff officer was responsible for inswring that these activities wete executed in accordance
with international and domestic U5, law, United States Grovernment policy, and the
applicable regulations and field mannals regarding the treatment and handling of EPWs,
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civilian intemnees, and other captured or detained persons. In the maintenance of
interrogation collection, the intelligence staff officer was required to provide gnidance
and training to interrogators, assign collection requirements, promulgate regulations,
directives, and field manuals regerding intelligence interrogation, and ingure that
interrogators were trained in international and domestic U.S, law and the applicable
' Army publications. .

(U) FM 30-15 stated that intelligence interrogations are an art involving the
questioning and examination of 2 source in order to obtain the maximum amount of
usable information. Interrogations are of many types, such as the interview, a debriefing,
and an elicitation. However, the FM made clear that the principles of objective,
initiative, aceuracy, prohibitions against the uss of force, and gecurity apply to all types
of interrogations. The manual indiceted that the goal is to collect vsable and reliahle
information, in a lawful manner, promptly, while mesting the intellipence requirements
of the cornmand.

(U) FM 30-15 emphasized a prohibition on the use of force during interrogations.
This prohibition included the actual use of fares, mental torture, thrests, and exposure to
inhumane treatment of any kind. Interrogation doctrine, procedures, and techniques
concerning the use of force are based upon prohibitions in international and domestic
U.S. law. FM 30-15 stated that experience revealed that the use of force was unnecessary
to gain coaperation and was a poor interrogation technique, given that its use produced
unreliable information, damaged future interrogations, and induced those being
interrogated to offer information viewed as expected in order to prevent the use of force,
However, FM 30-15 stated that the prohibition on the wse of force, mental or physzical,
must oot be confused with the use of psychological tools and deception techniques
designed to induce a source into providing intelligence information.

(U} The Center for Military History has been requested to conduct g search of
government databases, to iniclude the Investigative Records Repository, for
documentation concerning the historical participetion of the U.S. Armed Forces in
interrogations and any archival materials related to interrogation techniques,  As of the
writing of this analysis, no reply has been received,

3 Curreat Dactrine

() In May 1987, the basic principles of current doctrine, procedures, atd
techniques applicable to Army intelligencs interrogations were promulgated in Field
Manual (FM) 34-52, Intelligence Interrogation. FM 34-52 provides general guidance for
commanders, staff officers, and other personne] in the use of interrogation elements in
Army intelligence units, It also outlines procedures for handling sources of
interrogations, the exploitation and Processing of docurnents, and the reporting of
intelligence gained through intertogstion. Finally, FM 34-52 covers directing and
supervising interrogation operations, conflict Scenarios, and their impact on interrogation
operations, to include peacetime interrogation operations.
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(U) Army interrogation doctrine today, and since 1945, places particular
emphasis on the humane handling of captured personnel. Interrogators receive specific
insttuetion by Army Judge Advocates on the requirements of international and dornestic
US law, to include constraints established by the Uniform Code. of Military Justice (e.g.
agsault, cruelty and maltreatment, and communicating a threat).

(U) FM 34-52 adopted the principles and framework for conducting intelligence
interrogations as stated in FM 30-15. FM 34-52 maintained the established Army
doctrine that intelligence interrogations involved the art of questioning and examining a
source in order to obtain the maximum amount of useable information. FM 34-52 also
reiterated Army doctrine that the principles of objective, initiative, accuracy, prohibition
on the use of force, and security apply to all types of interrogations. The goal of
intelligence interrogation under current doctrine is the same, the collection of usable and
reliable information promptly and in a lawful manner, while meeting the intelligence
requirements of the command.

(L)) FM 34-52 and the curriculum at U.8. Army Intelligence Center, Fort
Huachuea, continue to emphasize a prohibition on the use of force. As stated in its
predecessor, FM 34-52 defines the use of force to include actual force, mental torture,
threats, and exposure to inhumane treatment of any kind. The underlying basis for this
prohibition is the proscriptions contained in internstional and domestic U.8. law. Current
Army intelligence interrogation doctrine continues to view the use of force as
unnecessary to gain the cooperation of captured personnel. Army interrogation experts
view the use of force as an inferior technique that yields information of questionable
quality. The primary concerns, in addition to the effect on information quality, are the
adverse effect on future interrogations and the behavioral change on those being
interrogated (offering particular information to aveid the use of force). However, the
Army’s doctrinal prohibition on the use of force does not proscribe Jagitimate
psychological tools and deception techniques.

(U) FM 34-52 outlines procedures and approach techniques for conducting Army
interropations. While the approach techtiques are varied, there are three common
purposes; establish and maintain control over the source and the interrogation, establish
and maintain rapport between the interrogator and the source, and manjpulate the
source’s emotions and weaknesses to gain willing cooperation. Approved techniques
include: Direct, Incentive; Emotional (Love & Hate); Increased Fear Up (Harsh & Mild);
Decreased Fear Down; Pride and Ego (Up & Down); Futility Technique; We Know All;
Establish Your Identity; Repetition; File and Dossier; and Mutt and Jefi (Friend & Fog).
These techniques are discugsed at greater length in Section V, infra.

B. Presidential and Secretary of Defense Directives

(U) The President’s Military Order that addresses the detention, treatsnent, and trial
of certain non-citizens in the war against terrorism,” provides, inter alia, that any

" (U) Military Order - Detention, Treatment, and Trig! of Certain Non-Citizens in the War Against
Terroriom, President of the United States, November 13, 2001,
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